SB 29 - ASINTRODUCED

2023 SESSION
23-0846
04/08

SENATE BILL 29
AN ACT relative to repealing the statute relating to police matrons.
SPONSORS: Sen. Carson, Dist 14; Sen. Abbas, Dist 22; Sen. Perkins Kwoka, Dist 21

COMMITTEE: Judiciary

ANALYSIS
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STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Twenty Three
AN ACT relative to repealing the statute relating to police matrons.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Police Officers and Watchmen; References to Police Matrons Removed. Amend RSA 105:1 to read as follows:

105:1 Appointment. The selectmen of a town, when they deem it necessary, may appoint special police officers who
shall continue in office during the pleasure of the selectmen, or until their successors are chosen or appointed. The
selectmen may designate one of the police officers as chief of police or superintendent and as such officer the chief of

police or superintendent shall exercise authority over and supervise or superintend other police officers, [potiece

matrens;] watchmen, or constables appointed under the provisions of this chapter, and said police officers, [poltee

mratrens;] watchmen, or constables shall be accountable and responsible to said chief of police or superintendent.
The designation as chief of police by the selectmen may be in the form of a contract specifying that the authority of

the designee ceases on the date stated in the contract, regardless of whether a successor has been designated.
Nothing herein shall be construed to preclude or prevent a town from electing constables or police officers at an

annual town meeting pursuant to the provisions of RSA 41:47.

2 Repeal. RSA 105:5, relative to police matrons, is repealed.

3 Effective Date. This act shall take effect 60 days after its passage.
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COMMITTEE REPORT

Committee: Criminal Justice and Public Safety

Bill Number: SB 29

Title: relative to repealing the statute relating to
police matrons.

Date: March 30, 2023

Consent Calendar: CONSENT

Recommendation: OUGHT TO PASS

STATEMENT OF INTENT

This bill seeks to remove police matrons from statute. The term and role of police matron is
antiquated and is no longer relevant. Currently in New Hampshire there is no one filling the role of
police matron nor is there a police matron position. Women in law enforcement today are highly
trained and qualified to fulfill the role of a police officer and this outdated title and role should be
retired to the history books.

Vote 19-0.

Rep. Karen Reid
FOR THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File
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SB 29, relative to repealing the statute relating to police matrons. OUGHT TO PASS.

Rep. Karen Reid for Criminal Justice and Public Safety. This bill seeks to remove police matrons
from statute. The term and role of police matron is antiquated and is no longer relevant. Currently
in New Hampshire there is no one filling the role of police matron nor is there a police matron
position. Women in law enforcement today are highly trained and qualified to fulfill the role of a
police officer and this outdated title and role should be retired to the history books. Vote 19-0.

Original: House Clerk
Cc: Committee Bill File
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HOUSE COMMITTEE ON CRIMINAL JUSTICE AND PUBLIC SAFETY
PUBLIC HEARING ON SB 29
BILL TITLE: relative to repealing the statute relating to police matrons.
DATE: March 29, 2023
LOB ROOM: 202-204 Time Public Hearing Called to Order: 9:00 a.m.

Time Adjourned:  9:08 a.m.

Committee Members: Reps. Roy, Rhodes, A. Murray, Proulx, Pratt, Janvrin, D. Mannion,
Reid, Stone, Tenczar, Meuse, Bouldin, Bradley, N. Murphy, R. Newman, Newell, Selig and
Wheeler

Bill Sponsors:
Sen. Carson Sen. Abbas Sen. Perkins Kwoka

TESTIMONY
*  Use asterisk if written testimony and/or amendments are submitted.

Senator Carson introduces her bill
e This is an antiquated term that does not properly convey respect to our female officers
Chief Emily Cobb
e Supports the bill
¢ NH law enforcement has evolved and this term is outdated and limiting. Women in blue
do more than just supervise other women and children.
¢ Rep Roy asks if there is anyone in the state appointed as a matron, Chief Cobb says no
there are not. Rep Roy asks how in a department that doesn’t have female officers how
do they search women, Chief Cobb says they are trained in the police academy how to
appropriately examine people of the opposite gender

Respectfully submitted,

Rep. Alissandra Murray, Clerk
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Perkins Kwoka, Portsmouth, NH An Elected Official Myself Support  No No
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SB 29 - Relative to repealing the statute relating to police matrons
March 29, 2023

House Criminal Justice and Public Safety Committee

Good afternoon, Chairman Roy and Committee Members:

My name is Emily Cobb and | currently serve as the Police Chief for the Town of New London. |am a
lifelong resident of New Hampshire. | began my law enforcement career 18 years ago as a police officer in my
hometown of Claremont, and | moved on to the New London Police Department in 2016. | have been serving
as Chief since March 2020.

One day not too long ago, | was reading through RSA 105: Police Officers and Watchmen when | came
upon RSA 105:5 Police Matrons. The RSA reads: “Women may be appointed as police matrons, and thereupon
shall have, within the limits of the city or town, all the powers conferred by law upon constables except in
relation to the service of civil process.” | had read this RSA years ago, long before | became a Chief, and |
remember thinking to myself, “well, THAT seems outdated.” However, despite my thought of the RSA being
outdated, | didn’t feel at the time | was in a position to enact change. Fast forward to my more recent reading
of RSA 105:5, this time as a Police Chief. | had a conversation that night with my husband, also a Police Chief,
about Police Matrons. | mentioned to him that | felt it should be repealed and his words of encouragement
back to me were, “You know, you can do something about that.” He was right. | soon reached out to Beth
Sargent, and | am honored to be here today, testifying in Support of this bill on behalf of myself and the NH
Association of Chiefs of Police.

Mr. Chair and members of the Committee, this RSA was enacted over 100 years ago, in 1915. A lot has
happened since then. Over those 100+ years, many, many women have proudly taken the Oath, honorably
worn the badge, and bravely protected the people of our great State. In recognition of all the women who
came before me and my fellow female law enforcement colleagues of today, | offer my gratitude to them,
their families, and their sacrifices. As female law enforcement professionals, we bear many titles in addition to
that which is inscribed on our badge: wife, mother, daughter, sister, friend, and more. One title we should not
continue to permit in the codified laws of the State of New Hampshire, however, is Matron. The Merriam-
Webster definition of Matron, as it pertains to a police station, is: “A woman who supervises women or
children.” That was indeed the role of women in NH law enforcement in our history, a role in which they
fulfilled a critical and valuable need in the protection of people in our society, a role which they should be
applauded for. However, times have changed, and NH law enforcement has evolved. | offer to you, Mr. Chair
and members of the Committee, that women in NH law enforcement today are certainly more than what this
outdated statute provides for.

On behalf of myself, my fellow female law enforcement colleagues, and the NH Association of Chiefs of
Police, we are asking that you repeal RSA 105:5 as it is an antiquated statute that can be removed from NH
law. We ask that you vote Ought to Pass on SB 29. | remain grateful for your consideration and appreciative
of your time today. Thank you.
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Comparison of HB 421 and SB 209

HB 421, Amendment 0450h

SB 209, Amendment 0654s

Notes

Analysis

This bill requires the feminine hygiene
products be provided at no cost to all

people who menstruate in the custody of
the state or the county.

Analysis

This bill requires menstrual hygiene
products to be provided at no cost to
individuals in state and county
correctlonal facilities who-biologically
menstruate.

HB 421 requires that feminine hygiene
products be provided to all people who
menstruate while in custody of the state or
the county. SB 209 requires that menstrual
hygiene products be provided to
individuals in state and county
correctional facilities who biologically
menstruate.

1 New Subdivision; County Departments
of Correction; Care and Custody of
Prisoners Who Menstruate. Amend RSA
30-B by inserting after section 26 the
following new subdivision:

Care and Custody of Prisoners Who
Menstruate

30-B:27 Provision of Menstrual Hygiene
Products. The superintendent of each
county correctional facility shall provide

~__menstrual hygiene products to
all people who menstruate in the custody
of the county in ‘adequate amounts as
necessary and at no cost to such person.
The incarcerated person shall be provided
a choice of standard issue
menstrual

1 New Subdivision; County Departments
of Correction; Care and Custody of

Individuals Who Biologically Menstruate.

Amend RSA 30-B by inserting after
section 26 the following new subdivision:
Care and Custody of Individuals Who
Biologically Menstruate

30-B:27 Provision of Menstrual Hygiene
Products. The superintendent of each
county correctional facility shall provide
sufficient menstrual hygiene products to
individuals who are in the custody of the
county who bxologlcailly menstruate,
at no cost to such persons. Sufficiency
shall be cons1dered‘ at minimum, a
combination of 20 standard issue
menstrual

HB 421 refers to “prisoners who
menstruate” SB 209 refers to “Individuals
who biologically menstruate”.

HB 421 would require the superintendent
of the county correctional facility to
provide “all people who menstruate who
are in custody of the county...adequate
amounts” of menstrual hygiene products.
SB 209 would require the superintendent
of the county correctional facility to
provide “sufficient” menstrual hygiene
products to individuals in custody.

HOUSE COMMITTEE RESEARCH OFFICE

3/23/2023
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hygiene products to include, and in such a
manner that meets any immediate needs,
at a minimum, pads, tampons, and
pantyliners of varying strengths necessary
for their menstrual needs.

The number and type of menstrual
hygiene products kept in an incarcerated
person's cell shall not be excessive so as
not to create safety or security issues and

shall only be used for the intended

purpose. In this section, "menstrual
hygiene products" shall mean any product
designed to address menstruation.

Upon intake, undergarments shall be
provided in new condition. Any items
provided by the county to incarcerated

persons that are impacted by menstruation
shall be provided in an adequate number,
unstained, and sanitized before being
provided to another incarcerated person.

hygiene products per individual’s
menstrual cycle. An individual may
request additional menstrual hygiene
products based exclusively on their cycle
at no cost at the discretion of the
superintendent.

The number of menstrual
hygiene products kept in a cell shall not
be excessive so as not to create safety or
security issues and shall only be used for
the intended purpose.

As used in this section, “menstrual
hygiene products” means tampons,
menstrual pads, sanitary napkins, and
pantiliner.

SB 209 defines sufficient as 20 standard
issue menstrual hygiene products per
menstrual cycle and allows for an
individual to request additional hygiene
products based on their cycle at no cost at
the discretion of the superintendent. HB
421 requires that an incarcerated person
who menstruates be provided with a
choice of standard issue menstrual
hygiene products that meets any which
meet any immediate needs and specifies
which products are included in the
minimum.

HB 421 includes “and type” SB 209 does
not.

HB 421 defines “menstrual hygiene
products™ as any product designed to
address menstruation. SB 209 defines this
as “tampons, menstrual pads, sanitary
napkins, and pantiliner.”

SB 209 does not include similar language

HOUSE COMMITTEE RESEARCH OFFICE
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2 New Section; Care and Custody of
Female Convicts; Provision of Menstrual
Hygiene Products. Amend RSA 622 by

inserting after section 37 the following
new section:

622:37-a Provision of Menstrual Hygiene
Products. The commissioner

shall provide menstrual hygiene products
to all people who menstruate in the
custody of the state in adequate amounts
as necessary and at no cost to such person.
The incarcerated person shall be provided
a choice of standard issue menstrual
hygiene products to include, and in such a
manner that meets any immediate needs,
at a minimum, pads, tampons and
pantyliners of varying strengths necessary
for their menstrual needs. The number
and type of menstrual hygiene products
kept in an incarcerated person's cell shall
not be excessive so as not to create safety
or security issues and shall only be used
for the intended purpose.

In this section, "menstrual hygiene
products" shall mean any product

2 New Section; Care and Custody of
Female Convicts; Provision of Menstrual
Hygiene Products. Amend RSA 622 by

inserting after section 37 the following
new section:

622:37-a Provision of Menstrual Hygiene
Products. The superintendent of each
county correctional facility and any
facility listed in RSA 169-B:14, I(c) or (e)

shall provide sufficient menstrual hygiene
products to individuals who are in the
custody of the state who biologically
menstruate, at no cost to such persons.
Sufficiency shall be considered, at
minimum, a combination of 20 standard
issue menstrual hygiene products per
individual’s menstrual cycle. An
individual may request additional
menstrual hygiene products based
exclusively on their cycle at no cost at the
discretion of the commissioner, or
designee. The number of menstrual
hygiene products kept in a cell shall not
be excessive so as not to create safety or
security issues and shall only be used for
the intended purpose.

As used in this section, “menstrual
hygiene products” means tampons,

HB 421 requires the commissioner of
corrections to provide these products, SB
209 requires the superintendent of each
county correctional facility to provide
these products.

Language used is similar to language used
earlier in each respective bill.

HOUSE COMMITTEE RESEARCH OFFICE
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designed to address menstruation. Upon
intake, undergarments shall be provided in

new condition. Any items provided by

the state to incarcerated persons that are
impacted by menstruation shall be
provided in an adequate number,

unstained, and sanitized before being
provided to another incarcerated person.

menstrual pads, sanitary napkins, and
pantiliners.

3 Effective Date. This act shall take
effect 60 days after its passage.

3 Effective Date. This act shall take
effect August 1, 2023.

HB 421 would be effective 60 days after
passage, SB 209 would be effective
August 1. 2023

HOUSE COMMITTEE RESEARCH OFFICE
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NOTICE: This opinion is subject to motions for rehearing under Rule 22 as
well as formal revision before publication in the New Hampshire Reports.
Readers are requested to notify the Reporter, Supreme Court of New
Hampshire, One Charles Doe Drive, Concord, New Hampshire 03301, of any
editorial errors in order that corrections may be made before the opinion goes
to press. Errors may be reported by email at the following address:
reporter@courts.state.nh.us. Opinions are available on the Internet by 9:00
a.m. on the morning of their release. The direct address of the court’s home
page is: https://www.courts.nh.gov/our-courts/supreme-court

THE SUPREME COURT OF NEW HAMPSHIRE

Grafton
No. 2021-0014

DIANNA RUDDER
v.
DIRECTOR, NEW HAMPSHIRE DIVISION OF MOTOR VEHICLES

Argued: September 28, 2021
Opinion Issued: March 16, 2022

DesMeules Olmstead & Ostler, of Norwich, Vermont (Cabot Teachout on

the brief and orally), for the petitioner.

John M. Formella, attorney general (Emily C. Goering, assistant attorney

general, on the memorandum of law and orally), for the Director, Division of

Motor Vehicles.

BASSETT, J. The petitioner, Dianna Rudder, appeals an order of the
Superior Court (Bornstein, J.) upholding the administrative suspension of her
driver’s license by the New Hampshire Division of Motor Vehicles (DMV). See
RSA 265-A:30, :34 (2014). The petitioner’s license was suspended, and that
suspension was upheld, on the grounds that she was “in actual physical
control of a vehicle upon the ways of this state” while intoxicated. RSA 265-
A:31, Il(a) (2014); see also RSA 265-A:30, :34. She argues that the trial court



should have overturned the suspension of her license because the hearing
examiner erred when he applied the definition of “way” contained in RSA
259:125, II (2014). We agree with the petitioner and reverse.

The following facts are supported by the record or are not in dispute. On
April 19, 2020, the petitioner was sitting in her vehicle, which was parked with
the engine running in a private church parking lot in Enfield. A police officer
observed the petitioner exit the vehicle, retrieve a bottle of alcohol from the
trunk, and return to the driver’s seat. The officer approached the petitioner,
who informed him that she was sober when she arrived at the church and that,
before leaving, she intended to wait until she was sober or call for a ride. The
officer administered a field sobriety test, which the petitioner failed. The officer
arrested the petitioner for driving under the influence. The officer then asked
the petitioner to take a breath test, and informed her that refusing to submit to
the test or testing above the legal limit for blood alcohol concentration specified
in RSA 265-A:30 would result in suspension of her license. See RSA 265-A:8
(Supp. 2020). The petitioner submitted to the breath test, which showed her
blood alcohol content exceeded the legal limit. The officer confiscated the
petitioner’s license and issued a temporary driving permit. See RSA 265-A:30,
III.

The officer submitted a sworn report to the Department of Safety
certifying the results of the breath test. On April 22, 2020, the department
notified the petitioner that her license would be suspended for six months,
effective May 19, 2020. See RSA 265-A:30, I[-IL. Administrative license
suspension, or “ALS,” is a remedial process that may proceed independently of,
and precede, criminal charges for driving under the influence of drugs or liquor
(DUI). See RSA 265-A:30; State v. Cassady, 140 N.H. 46, 49-50 (1995). Any
person whose license has been suspended under RSA 265-A:30 may request
either an administrative review or a hearing to review the suspension. RSA
265-A:31 (2014). On May 8, 2020, the petitioner challenged the suspension of
her license and requested a hearing.

The hearing was held on July 16, 2020. The petitioner stipulated that
the arresting officer had reasonable grounds to believe she was intoxicated.
However, the petitioner argued that the officer did not have reasonable grounds
to believe that the petitioner was in control of a vehicle “upon the ways of this
state.” RSA 265-A:31, II(a). She argued that the church parking lot where she
was arrested is not a “way” within the meaning of RSA 259:125. RSA 259:125
provides that “way” shall mean:

I. Except as provided in paragraph I, the entire width between the
boundary lines of any public highway, street, avenue, road, alley, park or
parkway, or any private way laid out under authority of statute, or any
such way provided and maintained by a public institution to which state
funds are appropriated for public use, or any such way which has been



used for public travel thereon, other than to and from a toll bridge or
ferry, for 20 years, or any public or private parking lot which is
maintained primarily for the benefit of paying customers;

II. For the purposes of RSA 265:71, IV, RSA 265:79, RSA 265-A:2,
I, and RSA 265-A:3, any public highway, street, avenue, road, alley,
park, parking lot or parkway; any private way laid out under authority of
statute; ways provided and maintained by public institutions to which
state funds are appropriated for public use; any privately owned and
maintained way open for public use; and any private parking lots,
including parking lots and other out-of-door areas of commercial
establishments which are generally maintained for the benefit of the
public.

RSA 259:125, I-II. The petitioner argued that the church parking lot where she
was arrested does not meet the definition in paragraph I because it is private,
not laid out with the use of public funds, nor maintained for the benefit of a
commercial establishment. The petitioner also argued that the definition in
paragraph II does not apply in ALS hearings held pursuant to RSA 265-A:31,
because the ALS statute, RSA 265-A:30, is not one of the four statutes listed in
paragraph II.

The hearing examiner upheld the license suspension, concluding that the
State met its burden of showing that the officer had reasonable grounds to
believe the petitioner was on a “way” at the time of her arrest. In so ruling, the
hearing examiner applied the definition of “way” found in paragraph II of RSA
259:125. The hearing examiner ruled that, despite the fact that RSA 265-A:30
is not included among the statutes listed in paragraph II, ALS “is intertwined
with, and closely related to, and in fact, is based on an arrest for [DUI].” The
hearing examiner therefore decided that, because paragraph II applies to DUI,
it “may reasonably be inferred to apply” to an ALS hearing. Additionally, the
hearing examiner cited State v. Lathrop, 164 N.H. 468 (2012), for the
proposition that “any roadway that allows public access, even if a private road,
unless access is blocked by a bar or a gate, is a public way.”

The petitioner appealed to the superior court. See RSA 265-A:34, II.
She argued that, because RSA 265-A:30 is not one of the four statutes listed
in paragraph II of RSA 259:125, it was error for the hearing examiner to
apply that definition in an ALS hearing held pursuant to RSA 265-A:31.
The court upheld the hearing examiner’s decision, observing that “[t]here is
evidence in the record to support the hearing examiner’s finding that the
area in which the petitioner’s vehicle was located at the time of her arrest
under RSA 265-A:2, I[,] was a ‘way’ within the meaning of RSA 259:125, II.”
This appeal followed. On appeal, the parties address only the issue of
whether it was proper for the trial court to uphold the hearing examiner’s
decision to apply the definition of “way” set forth in RSA 259:125, II.
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In an appeal of a license suspension to the superior court, the
petitioner has the burden to show that the hearing examiner’s order was
clearly unreasonable or unlawful. Kerouac v. Dir., N.H. Div. of Motor
Vehicles, 158 N.H. 353, 355 (2009); RSA 265-A:34, IlI. The trial court is
required to treat the hearing examiner’s findings of fact on questions
properly before the examiner as prima facie lawful and reasonable, and may
not set aside or vacate the decision unless the court is satisfied, by a clear
preponderance of the evidence before it, that the decision is unjust or
unreasonable. Kerouac, 158 N.H. at 355; RSA 265-A:34, III. We will uphold
the trial court’s decision on appeal unless the evidence does not support it
or it is legally erroneous. Kerouac, 158 N.H. at 355.

The petitioner argues that “[tJhe plain language of the statute and rules
of statutory construction are clear” that paragraph II of RSA 259:125 does not
apply in ALS hearings held pursuant to RSA 265-A:31. She maintains that the
legislature “specifically and intentionally restricted” application of paragraph II
to four statutes, and that RSA 265-A:31 is not one of them. The State counters
that the petitioner’s interpretation of RSA 259:125 “defies the purpose of the
statutory scheme, is contrary to the intent of the legislature, and produces an
absurd result.” We agree with the petitioner.

The petitioner’s argument raises an issue of statutory interpretation,
which presents a question of law subject to our de novo review. See Rogers v.
Rogers, 171 N.H. 738, 743 (2019). In matters of statutory interpretation, our
goal is to apply statutes in light of the legislature’s intent in enacting them and
in light of the policy sought to be advanced by the entire statutory scheme.
Lathrop, 164 N.H. at 469. We first look to the language of the statute itself,
and, if possible, construe that language according to its plain and ordinary
meaning. Rogers, 171 N.H. at 743. We interpret legislative intent from the
statute as written and will not consider what the legislature might have said or
add language that the legislature did not see fit to include. Id. When the
language of a statute is unambiguous, we do not look beyond it for further
indications of legislative intent. Id.

In Lathrop, we explained that the application of the definition of “way”
set forth in RSA 259:125, II “is specifically limited to four statutes.” Lathrop,
164 N.H. at 471. Two of the four statutes listed in paragraph II concern DUI:
RSA 265-A:2, I (2014) and RSA 265-A:3 (Supp. 2020). None pertains to ALS.
See RSA 259:125, II. The State nonetheless contends that ALS and DUI are “so
intertwined” and “inextricably connected as part of a statutory scheme” that
because paragraph II applies to DUI, it “must be imported to apply to ALS.”
However, the State premises its argument on the mistaken notion that the ALS
and DUI statutory schemes are coextensive. Far from being so inextricably
connected that we should ignore the plain language of RSA 259:125, as we



have observed, DUI and ALS “are intended to operate independently.” Cassady,
140 N.H. at 49-50. Although the same events may give rise to both DUI
charges and ALS, the State may press DUI charges even if a driver’s license is
not suspended, see, e.g., id. at 47-50, and the ALS statutory scheme
contemplates that a person’s license may be suspended even if they are not
convicted of DUI, see RSA 265-A:32 (2014) (prescribing the length of license
suspension “[w}here a license . . . has been suspended under RSA 265-A:30
and the person is also convicted on criminal charges”).

The language of paragraph II, by its express terms, applies to only the
four listed statutes. See St. Joseph Hosp. of Nashua v. Rizzo, 141 N.H. 9, 11-
12 (1996) (explaining the familiar axiom of statutory construction expressio
unius est exclusio alterius, which means that “the expression of one thing in a
statute implies the exclusion of another” (qQuotation omitted)). Because the
language of RSA 259:125, Il is plain and unambiguous, and because we will
not add language that the legislature did not see fit to include, see Petition of
Carrier, 165 N.H. 719, 721 (2013), we hold that the trial court erred when it
construed paragraph II to apply to ALS proceedings under RSA 265:A-31.
Therefore, it erred when it applied paragraph II in upholding the petitioner’s
license suspension.

Nonetheless, the State asserts that an interpretation based solely upon
the plain language of RSA 259:125, II produces an absurd result. Because the
statute is clear on its face, we will look beyond the language of the statute only
if a plain reading would compel an absurd result. State v. Maxfield, 167 N.H.
677, 681 (2015). Here, we are not persuaded that an absurd result follows
from a plain reading of RSA 259:125, II.

The State advances three specific arguments in support of its assertion
that absurd results would follow from a plain reading of RSA 259:125, II. First,
the State argues that applying the plain language of paragraph II produces
absurdity by creating “special locations where someone could be convicted of
DUI, but free from the parallel ALS.” The State contends that it would be
absurd for the statute to impose lesser penalties on DUI offenders who choose
to “drunk driv[e] in the right location.” We disagree.

We have held that a literal reading of a statute leads to absurd results
when it makes untenable distinctions between persons who are identically
situated. For example, in State v. Breest, 167 N.H. 210, 213-14 (2014}, we
interpreted a statute that provides relief for defendants who have obtained a
favorable post-conviction DNA test result, and found a literal interpretation of
the statute absurd because it would offer relief to defendants who obtained the
test through court order, but not those defendants who obtained the test with
the State’s consent. Likewise, in State v. Gallagher, 157 N.H. 421, 423 (2008),
we held that the literal interpretation of a DUI sentencing statute would lead to
“disproportionate results among people who have committed the same




offenses.” Absent a plausible explanation for such an outcome, we held that a
literal reading of the statute would lead to an absurd result. Id. at 423-24.

Here, a literal interpretation of RSA 259:125 results in the identical
treatment of identically situated people, and disparate treatment of differently
situated people. As written, there is almost complete overlap between the
locations covered by the two definitions. Only two types of ways are included
in paragraph II but not paragraph I: ways that are privately owned and
maintained, while open for public use, see Lathrop, 164 N.H. at 470; and
public and private parking lots not maintained for commercial use. RSA
259:125, II. Indeed, in light of their physical location, intoxicated individuals
controlling vehicles on these two types of ways are not engaged in the same
conduct as those controlling vehicles on other types of ways. In contrast with
the statutory distinctions addressed in Gallagher and Breest, the distinction
between individuals based on where they control their vehicles, which is a
function of RSA 259:125, is tenable. The legislature made the choice to apply
the more expansive definition of “way” in paragraph II to only four specific
statutes, and it did not include the ALS hearing statute, RSA 265-A:31. RSA
259:125, II. The legislature may have decided that it was undesirable or
unnecessary to apply the expedited ALS process to individuals controlling
vehicles in a few locations where, arguably, there is less danger to the public.
The dissent concludes that it would have been absurd for the legislature to
limit the application of paragraph II to only four statutes; we, however, are not
so quick to discredit that decision: “The wisdom, effectiveness, and . ..
desirability of a statute is not for us to decide. Nor may we substitute our
judgment for that of the legislature.” Appeal of Town of Lincoln, 172 N.H. 244,
253 (2019) (quotation omitted).

We also reject the State’s second absurdity argument. The State argues
that limiting the application of paragraph II to the four enumerated statutes
would lead to an absurd result because the examiner at an ALS hearing would
apply a different definition of “way” than the arresting officer. The State asserts
that, because an officer applies paragraph II for the purposes of arresting
someone for DUI, it would be absurd for the examiner at an ALS hearing to not
apply paragraph II when evaluating whether the officer had reasonable grounds
to impose ALS. This argument again relies on the false premise that DUI
charges and ALS are coextensive. It also assumes that officers in the field will
be unable to apply the correct definition of “way” when deciding whether to
arrest someone for driving while intoxicated, suspend their license, or both.
When determining whether to suspend a driver’s license, officers apply only the
definition of “way” set forth in paragraph I — the paragraph that a hearing
examiner must apply when reviewing the license suspension. Even if, as the
State posits, an officer in the field were to mistakenly apply paragraph II rather
than paragraph I in regard to an administrative license suspension, the error
could be rectified during the ALS hearing process.



Nor are we persuaded by the State’s third absurdity argument. The State
raises the specter that limiting the application of paragraph II to the listed
statutes would undermine the DUI statutory scheme. The State directs our
attention to a number of DUI statutes that include the word “way” but are not
listed in paragraph II, such as RSA 265-A:4, :11, and :21, arguing that, if we
limit the application of paragraph II to only the four listed statutes, the
enforcement of these other DUI laws will be hindered. The State asks us to
disregard the plain language of RSA 259:125, II based merely on the
speculative impact that our construction might have on certain DUI statutes.
As in Lathrop, we decline to alter our interpretation of RSA 259:125, II based
on “hypothetical effect[s] on other areas of the law.” Lathrop, 164 N.H. at 471.
Because we are not persuaded that a literal interpretation would produce
absurd results, we decline the State’s invitation to consider the statute’s
legislative history. See Maxfield, 167 N.H. at 682.

For the foregoing reasons, we conclude that the trial court and the
hearing examiner erred as a matter of law by applying the definition of “way”
set forth in RSA 259:125, II to an ALS proceeding under RSA 265:A-31. Of
course, if the legislature disagrees with our interpretation of RSA 259:125, II,
then “it is free, subject to constitutional limitations, to amend the statute.” See
State v. Dor, 165 N.H. 198, 203, 205-06 (2013).

Having determined that the hearing examiner erred by applying the
definition of “way” contained in paragraph II, we can uphold the suspension of
the petitioner’s license only if the church parking lot comes within the
definition of “way” set forth in paragraph I. Neither the hearing examiner’s
report nor the trial court order addressed whether the church parking lot is a
“way” under the paragraph I definition. Therefore, we ordinarily would remand
this issue for determination in the first instance. Simpson v. Young, 153 N.H.
471, 474 (2006). “However, when a lower tribunal has not addressed a factual
issue, but the record reveals that a reasonable fact finder necessarily would
reach a certain conclusion, we may decide that issue as a matter of law.” Id.
Here, the parties agree that the church parking lot where the petitioner was
arrested is private, was not laid out at the direction of the State, is maintained
by a private institution without state funds, and serves a non-commercial
establishment that does not have paying customers. These facts are sufficient
for us to determine that, as a matter of law, the church parking lot does not
meet the definition of “way” within paragraph I. See RSA 259:125, 1.

Reversed.
HICKS and DONOVAN, JJ., concurred; HANTZ MARCONI, J., dissented.
HANTZ MARCONI, J., dissenting. I conclude that the “ways of this state”

upon which a driver has given implied consent pursuant to RSA 265-A:4
(Supp. 2021) are coextensive with the “ways” upon which the driver can be
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arrested for DUI pursuant to RSA 265-A:2, I (2014) — i.e., all ways included
within the expanded definition of “way” set forth in RSA 259:125, II (2014). 1t
follows that “the ways of this state” in RSA 265-A:31 (2014), the administrative
license suspension review statute, must also be coextensive with the “ways”
upon which the driver can be arrested for DUI. Accordingly, I respectfully
dissent.

The majority observes that RSA 265-A:31 is not one of the four statutes
listed in RSA 259:125, 11, and concludes that the legislature thereby intended
that the expanded definition of “way” in paragraph II not apply to
administrative license suspension (ALS) proceedings. By construing RSA
259:125, 11 in isolation, and by failing to consider RSA 259:1 (2014), the
majority errs.

Paragraph II provides that “for the purposes of” four statutes, the
expanded definition of “way” shall apply. The listed statutes all prohibit certain
conduct. In particular, RSA 265-A:2, I, prohibits driving or attempting to drive
upon any way while under the influence of drugs or liquor. The “purposes” of
those four statutes include deterring persons from committing the conduct
prohibited thereby. Thus, by its own terms, RSA 259:125, II should apply
when doing so furthers, inter alia, “the purposes of” RSA 265-A:2, I — the
prohibition of driving or attempted driving by persons under the influence of
drugs or liquor.

One means by which the legislature has attempted to prevent such
conduct is through the Implied Consent Law, RSA 265-A:4, and the related
administrative license suspension procedures. The Implied Consent Law
provides, in relevant part:

Any person who . . . drives or attempts to drive a vehicle upon the ways
of this state . . . shall be deemed to have given consent to physical tests
and examinations for the purpose of determining whether such person is
under the influence of intoxicating liquor or controlled drugs,

. .. if arrested for any offense arising out of acts alleged to have been
committed while the person was . . . driving, attempting to drive, or in
actual physical control of a vehicle . . . while under the influence of
intoxicating liquor or controlled drugs, prescription drugs, over-the-
counter drugs, . . . which impair a person’s ability to drive or while
having an alcohol concentration in excess of the statutory limits
contained in RSA 265-A:2 or RSA 265-A:3.

RSA 265-A:4 (emphasis added). As we have explained, “the purpose of the
statute is to prevent operation of cars by persons under the influence of
intoxicating liquor.” State v. Mfataneza, 172 N.H. 166, 169 (2019) (quotation
omitted); see State v. Cassady, 140 N.H. 46, 49 (1995) (“The primary goal of the
administrative license suspension process is to remove irresponsible drivers
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from the State’s highways as quickly as possible to protect the public.”). “The
major premise of the implied consent law is that it will aid the prosecution of
the guilty and the protection of the innocent.” Mfataneza, 172 N.H. at 169
(brackets and quotation omitted).

The Implied Consent Law applies to persons who drive on the “ways of
this state.” Because RSA 259:125, II does not include RSA 265-A:4 in its list of
statutes, it follows from the majority’s analysis that the majority believes that
the expanded definition of “way” in paragraph II does not apply to the Implied
Consent Law, and, therefore, intoxicated drivers driving in areas such as the
church parking lot in this case are not deemed to have consented to testing
when arrested for DUI. I disagree. As specifically stated in RSA 265-A:4, one
purpose of the Implied Consent Law is to determine if a driver, driving or
attempting to drive upon the “ways of this state,” is under the influence of
liquor “while having an alcohol concentration in excess of the statutory limits
contained in RSA 265-A:2 or RSA 265-A:3.” In other words, one reason for the
tests to which drivers are deemed to have given implied consent is to determine
whether the driver has violated RSA 265-A:2 or :3. Since we must read
statutes together, I conclude that the term “ways,” as used in RSA 265-A:4,
means the same as the term “way” in RSA 265-A:2 and :3 — that is, the term
“ways” in RSA 265-A:4 includes every way upon which it is an offense to drive
while intoxicated. Thus, the term “ways” in RSA 265-A:4 means the same as
the expanded definition of “way” in RSA 259:125, II. See RSA 21:3 (2020).

RSA 265-A:30 (2014) provides, in relevant part:

L. If any person . . . submits to a test described in RSA 265-A:4 which
discloses an alcohol concentration of 0.08 or more . . ., the law
enforcement officer shall submit a sworn report to the department. In
the report the officer shall certify that the test was requested pursuant to
RSA 265-A:4 and that the person . . . submitted to a test which disclosed
an alcohol concentration of 0.08 or more . . . .

II. Upon receipt of the sworn report of a law enforcement officer
submitted under paragraph I, the department shall suspend the person’s
driver’s license or privilege to drive . . . .

(Emphasis added.) Because the petitioner submitted to a test described in RSA
265-A:4 that disclosed an alcohol concentration of 0.08 or more, the
department was required under RSA 265-A:30 to suspend the petitioner’s
license. Then, pursuant to RSA 265-A:31, which establishes the ALS review
process, the scope of the administrative review or hearing is limited to the
issues of:

(a) Whether the officer had reasonable grounds to believe the arrested
person had been driving, attempting to drive, or was in actual physical



control of a vehicle upon the ways of this state . . . while under the
influence of intoxicating liquor, narcotics, or drugs;

(b) The facts upon which the reasonable grounds to believe such are
based;

(c) Whether the person had been arrested;

(d) Whether the person has refused to submit to the test upon the
request of the law enforcement officer or whether a properly administered
test or tests disclosed an alcohol concentration of 0.08 or more . . . ;

(¢) Whether the officer informed the arrested person of his or her right to
have a similar test or tests conducted by a person of his or her own
choosing; and

(f) Whether the officer informed the arrested person of the fact that
refusal to permit the test would result in suspension of his or her license
or driving privilege and that testing above the alcohol concentration level
specified in RSA 265-A:2 or RSA 265-A:3 would also result in
suspension.

RSA 265-A:31, II (emphasis added).

I conclude that the term “ways” in this statute must also be construed as
referring to the expanded definition of “way” in RSA 259:125, I, because the
term “ways” is here being used “for the purposes of” RSA 265-A:2 or :3. The
Implied Consent Law and the testing procedure thereunder are intended to
determine whether RSA 265-A:2 or :3 has been violated, to deter operating
under the influence, to promptly remove irresponsible drivers from the State’s
highways, and to aid in prosecuting the guilty while protecting the innocent.
See Mfataneza, 172 N.H. at 169; Cassady, 140 N.H. at 49. Since the term
“ways” in the Implied Consent Law includes the church parking lot at issue in
this case, the same term in the statute providing for administrative review of
the license suspension must have the same meaning. It would be anomalous if
a test properly requested pursuant to RSA 265-A:4, resulting in a license
suspension pursuant to RSA 265-A:30, were to result in the license being
reinstated on appeal because the definition of “ways” in the appeal statute is
narrower than the definition of “ways” in RSA 265-A:4.

Although I conclude that the majority misconstrues RSA 259:125, II,
itself, I believe it errs more fundamentally by failing to focus upon the primary
issue before us — what is the meaning of “ways” as used in RSA 265-A:31. The
majority construes RSA 259:125, II. But that does not end the analysis. The
legislature has mandated that when the term “way” is used anywhere in Title
XX, including in RSA 265-A:31, it shall have the meaning ascribed to it by
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RSA 259:125 “except where the context otherwise requires.” RSA 259:1
(emphasis added). Yet, the majority fails to consider whether the context of the
Implied Consent Law and the ALS statutes requires that the term “ways” in
those statutes include every way upon which a driver is prohibited by RSA 265-
A:2, I, from driving while intoxicated.

I believe that the context does require that construction. For example,
the majority’s construction of RSA 259:125, II creates an internal inconsistency
in the Implied Consent Law. The relevant language of RSA 265-A:4 is:

Any person who . . . drives . . . upon the ways of this state . . . shall be
deemed to have given consent to physical tests and examinations for the
purpose of determining whether such person is under the influence of
intoxicating liquor . . . if arrested for any offense arising out of acts alleged
to have been committed while the person was . . . driving, attempting to
drive, or in actual physical control of a vehicle . . . while under the
influence of intoxicating liquor . . . which impair a person’s ability to drive
or while having an alcohol concentration in excess of the statutory limits
contained in RSA 265-A:2 or RSA 265-A:3.

(Emphases added.) This statute provides that any person who drives on a way is
deemed to have given consent to tests to determine whether that person is under
the influence if arrested for any offense arising out of acts committed while
driving under the influence. This implied consent is not limited to arrests for just
those offenses that occur on “ways” as defined in RSA 259:125, I. Nor does the
statute deem consent to have been given only after a person is arrested on the
appropriate “way” — it provides that consent is deemed to have been given by
any person who drives on the state’s ways if arrested for any offense, which
includes arrests on ways as defined in RSA 259:125, II.

Thus, if “ways of the state” in RSA 265-A:4 refers only to ways as defined in
RSA 259:125, I, then implied consent is a fleeting construct depending on where
the driver is arrested. As long as a driver is driving on a “paragraph I” way, the
driver has consented to tests should the driver be arrested for any offense, which
includes offenses arising out of driving on a “paragraph II” way. But as soon as
the driver actually drives on a “paragraph II” way, the driver’s implied consent
vanishes — should he be arrested for driving there, he no longer has given
implied consent to testing. It is absurd to construe the statute as providing that
a driver consents to testing generally by exercising his privilege to drive on the
ways of the state except when arrested for DUI on certain of those ways. Rather,
the context of RSA 265-A:4 requires that the “ways of the state” upon which a
driver has given implied consent be coextensive with “the ways of the state” upon
which the driver can be arrested for DUI. It follows, therefore, that pursuant to
RSA 259:1, the term “ways” in RSA 265-A:4 means “way” as defined in RSA

259:125, II.
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Similarly, as discussed above, since the term “ways” in the Implied
Consent Law includes any “way” upon which a driver can be arrested for DUI, it
follows that the same term in RSA 265-A:31, which is the statute providing for
administrative review of any license suspension resulting from the Implied
Consent Law test, must have the same meaning.

Finally, I believe the majority’s construction leads to absurd results. The
majority agrees that a literal reading of a statute leads to absurd results when
it makes untenable distinctions between persons who are identically situated.
My colleagues acknowledge that there are two types of “ways” that fall under
RSA 259:125, II, but not under RSA 259:125, I — (1) ways that are privately
owned and maintained, while open for public use; and (2) public and private
parking lots not maintained for commercial use. They maintain, however, that
“in light of their physical location, intoxicated individuals controlling vehicles
on these two types of ways are not engaged in the same conduct as those
controlling vehicles on other types of ways.” I disagree. Driving while
intoxicated in a parking lot, for example, constitutes the same conduct and
creates the same danger to both the driver and the public, regardless of
whether the parking lot is maintained for commercial use. Significantly, such
noncommercial lots and private ways are physically connected to RSA 259:125,
I, ways.

Next, the majority contends that the “legislature may have decided that it
was undesirable or unnecessary to apply the expedited ALS process to
individuals controlling vehicles in a few locations where, arguably, there is less
danger to the public.” Again, [ disagree.

That the legislature decreed that driving under the influence on
“paragraph II” ways is a crime — the same crime as driving under the influence
on “paragraph I” ways — demonstrates that the legislature was equally
concerned with protecting the safety of the public (as well as that of the
intoxicated driver) whether the driving took place on paragraph I or paragraph
Il ways. “Public safety requires that [DUI] statutes apply to any property to
which the public has access.” State v. Lathrop, 164 N.H. 468, 470 (2012)
(emphasis added). The Implied Consent Law and the ALS process are tools for
promptly removing irresponsible drivers from the ways of this State, aiding in
prosecuting the guilty, and protecting the innocent. They come into play after
the driver has been arrested. The ALS process is “designed to afford due
process, to be informal, and to provide a prompt determination of whether
there are grounds to suspend a driver’s license.” Cassady, 140 N.H. at 49,

Thus, the question is what plausible reason the legislature could have for
deciding that the tools for promptly removing irresponsible drivers from the
ways of this State, affording arrested persons due process, and more accurately
distinguishing the guilty from the innocent, should be available after a driver is
arrested for DUI on a “paragraph I” way, but not after a driver is arrested for
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the same crime on a “paragraph II” way. To ask the question is to answer it.
Having determined that driving under the influence on a paragraph Il way is
the same crime as doing so on a paragraph [ way, the legislature would have no
plausible reason for excluding drivers arrested on “paragraph II” ways from
application of the Implied Consent Law and the ALS process. See Mfataneza,
172 N.H. at 169; Cassady, 140 N.H. at 49 (primary goal of ALS process is to
remove irresponsible drivers from highways “as quickly as possible to protect
the public”).

The legislature has, in the past, sought to close various “loopholes” and
“get tough on [DUI]” by making changes to the DUI law. See Lathrop, 164 N.H.
at 470. In light of the majority’s opinion, the legislature may wish to clarify its
intent that the expanded definition of “way” in RSA 259:125, II should apply to
the Implied Consent Law and the ALS process. Because | would affirm the
superior court order upholding the suspension of the petitioner’s license, [
respectfully dissent.
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