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HB 135 - AS INTRODUCED
2009 SESSION

09-0458
01/04

HOUSE BILL 135
AN ACT relative to remedies for violation of the state right-to-know law.

SPONSORS: Rep. W. O'Brien, Hills 4; Rep. Rowe, Hills 6; Rep. Splaine, Rock 16; Rep. L. Ober,
Hills 27; Rep. Baldasaro, Rock 3

COMMITTEE: Judiciary

ANALYSIS

This bill requires a court to invalidate an action of a public body or agency taken at a meeting
held in violation of the provisions of RSA 91-A. Current law does not mandate a court to invalidate
such action.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [in-brackets-and-struckthrough:)
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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HB 135 - AS INTRODUCED
09-0458
01/04

STATE OF NEW HAMPSHIRE .
In the Year of Our Lord Two Thousand Nine
AN ACT relative to remedies for violation of the state right-to-know law.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Right-to-Know Law; Remedies. Amend RSA 91-A:8, II to read as follows:
II. The court [may] shall invalidate an action of a public body or agency taken at a meeting
held in violation of the provisions of this chapter[-if the-sircumstaneesjustify-such-invalidation].
2 Effective Date. This act shall take effect January 1, 2010.
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HOUSE COMMITTEE ON JUDICIARY

BILL NUMBER: HB 135

BILL TITLE: relative to remedies for violation of the state right-
to-know law.

DATE: Mar.17, 2009

THE COMMITTEE HAS VOTED TO RETAIN THIS BILL.

Qj/@,;fa

David E. Cote, Chairman
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HOUSE COMMITTEE ON JUDICIARY

PUBLIC HEARING ON HB 135

BILL TITLE: relative to remedies for violation of the state right-to-know law.
DATE: dan 14, 2009
LOB ROOM: 208 Time Public Hearing Called to Order:  3:00p
Time Adjourned:

(please circle if present)

Committee Members: Rg Fa @ @)n @, sc:r@:b}
&@1 ‘ Rows tt D1Frusc1a W_.(O'Brien, Pearson, H.

Bill Sponsors: Rep. W. O'Brien, Hills 4; Rep. Rower, Hills 6; Rep. Splaine, Rock 6; Rep. L. Ober,
Hills 27; Rep. Baldasaro, Rock 3

TESTIMONY

*  Use asterisk if written testimony and/or amendments are submitted.

Rep. William O’Brien; sponsor

*Written testimony. Openness is the foundation of good government. RSA
91-A fulfills the citizens’ rights enumerated in Article 8 of the NH
Constitution. This right is compromised when judges are allowed to use
their discretion in cases where they deem the consequences cf a
violation of the Right-to-Know Law to be ‘insignificant’. The sponsocr
said that the instructions in the law about giving notice of hearings
are clear and that there are no reasons not to enforce those
procedures.

What is the specific problem? (Wall) Rep. O'Brien cited the
Grafton County jail case, recently decided, in which the judge s=aid
that the wviolation of 91-A did not warrant invalidation of the
decision made when the law was violated. The injunctive relief sought
by the plaintiff does not warrant the inconvenience to the public that
invalidation of the decision would cause.

Is there some standard for judges to follow in using discretion
when making a decision? (Richardson) The answer was 'neo’. That would
openn a hole in the law. There is no ambiguity in the law on how to
notice a meeting.




Rep. James Splaine; co-sponscor

He believes in very strict adherence to the Right-to-Know Law, saying
that we need laws to protect us from curselves. He does not trust
government and does not assume that those in government are acting in
our best interest or that government knows best.

Rep. Robert Rowe; supports
Judges are trained to balance the equities of both sides of an issue,
but he was totally in support of the RTK Law and believes it must be
followed to the letter.

What is in the best interest of the community? (Richardson)
‘Enforce the RTK Law.’

Rep. Jessie Osborne; opposed
This proposal has not been vetted by the Right-to-Know Commission, and
it should be before a vote is taken. This bill is pre-mature.

Rep. Shawn Jasper; opposed
He was sympathetic to the sponsors since he is someone whose rights
have been viclated when he was a selectman, but we need to leave
discretion to the court in order to avoid unintended consequences.
Sometimes the viclation may be beyond the control of the offender
{example: the fault of a newspaper for not printing a notice on
schedule). Some action cannot be invalidated, such as resultant
actions that take place the following day. Sometimes everyone knows
about the issgue, and an invalidation may cause the public to suffer.
How do would you handle invalidation of an employee issue?

Might there be the possibility of selectmen not meeting to deal
with a threatened or an existing emergency sgituation for fear of
violating the law? (Hackel)

Claire Ebel; Exec. Dir. NHCLU; supports
There are many public officials who openly and knowingly admit to
violating the Right-to-Know Law. A law with no teeth has no meaning
and will only be honored in the breech. This proposal does not need to
go to the RTK Commission. She did suggest the following change in
wording; ‘..shall invalidate the decision unless the judge provides a
written order stating the reason why an exception is being allowed.’
Suggested by Rep. Weber: a list of exceptions to required
invalidation ‘includes, but is not limited to’ hiring, firing,
economic burden, and de minimis issues.

Cordell Johnston; NH Municpal Association; opposed

Written testimony; also authorized to speak for NH School Boards
Association in opposition. This bill would be a disaster. Improper
notice might just be a wrong room number. Rep. O'Brien said that the
law is clear; but sometimes it is not. The Local Government Center
gets 500-1,000 calls a year with questions about the RTK Law. There
are people who continually harass local boards to interrupt the



business of government. He thought Claire Ebel’s suggestions would be
confusing.

Ryan Marvin; Manchester; supports
Pass the bill as introduced. RSA 91-A needs teeth to make sure that

people follow the RTK Law. He opposed all changes suggested earlier in
the hearing.

Cliff Newton; Rochester; supports

All government business is the people’s business. Some viclations can
be corrected (such as noticing a second meeting. The bill will make
everybody ‘tighten up’.

Ed Naile; Coalition of NH Taxpayers; supports

The punishment [in the bill] fits the crime. Many minor, illegal
decisions can be corrected with a new notice. For the larger, more
important issues: do it right! Some judges do assign court costs in
frivolous cases. One benefit of this bill is that elected officials
will respect the law.

Betsy Miller; NH Association of Counties; opposes

She was opposed to the original bill but wag more receptive to to
subsequent suggestions. She distributed a copy of the Grafton County
decision mentioned earlier in the hearing.

Rich Tomasso; Libertarian Party of NH; supports

Written testimony provided. The state should follow its own laws.
Changing ‘may’ to ‘shall‘ sends an important message, enforcing
better behavior. There may be room for an amendment regarding a de
minimis violation.

Rep. Alfred Baldasaro; co-sponsor
The bill will held people accountable.

James Kennedy; Assistant Attorney General

Rep. Jasper’s testimony reflected the reasons Kennedy came to the
hearing. An unintended consequence could be invalidation of a 3-person
meeting with 1 person on the phone talking from a room in which there
is another person. If that 1 person fails to mention (intenticnally or
otherwise) that there is someone else with him or her in the same
room, any decision reached could be invalidated. This could possibly
mean that one perscn could invalidate any decision, even if the vote
were 12-to-1. Newspapers do make minor typographical errcrs. He was
concerned that Claire Ebel's suggestion weakens the law.

Rep. William O‘Brien, prime sponsor
He took exception to the unintended consequences menticned by Jasper
and Kennedy.



[

Rep. Robert Rowe

He re-emphasized the deadlines set by the legislature. We should not
accept little violations, but he was willing to compromise on wording
to build consensus.

Rep. Kathleen Hoelzel; supports
Unable to stay for to testify, but written testimony was submitted.

Respectfully submitted,

WL

Rep. Philip Preston, Clerk



HOUSE COMMITTEE ON JUDICIARY

PUBLIC HEARING ON HB 135

BILL TITLE: relative to remedies for violation of the state right-to-know law.
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House Judiciary Cmte Hearing on HB 135 Ja-14-
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Rep. William O‘’Brien; sponsox

Written testimony. Openness is the foundation of good government.
RSA 91-A fulfills the citizens’ rights enumerated in Article 8 of
the NH Constitution. This right is compromised when judges are
allowed to use their discretion in cases where they deem the
consequences of a violation of the Right-to-Know Law to be
‘insignificant’. The sponsor sald that the instructions in the
law about giving notice of hearings are clear and that there are
no reascns not to enforce those procedures.

What is the specific problem? (Wall) Rep. O'Brien cited the
Grafton County jail case, recently decided, in which the judge
said that the violation of 91-A did not warrant invalidation of
the decision made when the law was violated. The injunctive
relief sought by the plaintiff does not warrant the inconvenience
to the public that invalidation of the decision would cause.

Is there some standard for judges to follow in using
discretion when making a decision? (Richardson) The answer was
‘no’ . That would open a hole in the law. There is no ambiguity in
the law on how to notice a meeting.

Rep. James Splaine; co-sponsor

He believes in very strict adherence to the Right-to-Know Law,
saying that we need laws to protect us from ourselves. He does
not trust government and does not assume that those in government
are acting in our best interest or that government knows best.

Rep. Robert Rowe; supports
Judges are trained to balance the equities of both sides of an
issue, but he was totally in support of the RTK Law and believes
it must be followed to the letter.

What ig in the best interest of the community? (Richardson)
‘Enforce the RTK Law.'’

Rep. Jessie Osborne; opposed

This propcsal has not been vetted by the Right-to-Know
Commission, and it should be before a vote is taken. This bill is
pre-mature.

Rep. Shawn Jasper; opposed

He was sympathetic to the sponsors since he is someone whose
rights have been violated when he was a selectman, but we need to
leave discretion to the court in order to avoid unintended
consequences. Sometimes the viclation may be beyond the contrel
of the offender (example: the fault of a newspaper for not
printing a notice on schedule). Some action cannot be




invalidated, such as resultant actlons that take place the
following day. Sometimes everyone knows about the issue, and an
invalidation may cause the public to suffer. How do would you
handle invalidaticn of an employee lssue?

Might theré be the possibility of selectmen not meeting to
deal with a threatened or an existing emergency situation for
fear of violating the law? (Hackel)

Claire Ebel; Exec. Dir. NHCLU; supports
There are many public officials who openly and knowingly admit to
violating the Right-to-Know Law. A law with no teeth has no
meaning and will only be honored in the breech. This proposal
does not need to go to the RTK Commission. She did suggest the
following change in wording; ‘..shall invalidate the decision
unless the judge provides a written order stating the reason why
an exception is being allowed.’

Suggested by Rep. Weber: a list of exceptions to required
invalidation ‘includes, but is not limited to’ hiring, firing,
economic burden, and de minimis issues.

Cordell Johnston; NH Municpal Association; oppesed

Written testimony; alsc authorized to speak for NH Schoocl Boards
Association in opposition. This bill would be a disaster.
Inmproper notice might just be a wrong room number. Rep. O’'Brien
said that the law is clear; but sometimes it is not. The Local
Government Center gets 500-1,000 calls a year with questions
about the RTK Law. There are people who continually harass local
boards to interrupt the business of government. He thought Claire
Ebel’s suggestions would be confusing.

Ryan Marvin; Manchester; supports

Pass the bill as introduced. RSA 91-A needs teeth to make sure
that people follow the RTK Law. He opposed all changes suggested
earlier in the hearing.

Cliff Newton; Rochester; supports

All government business is the pecple’s business. Some viclations
can be corrected {(such as noticing a second meeting. The bill
will make everybody 'tighten up’.

Ed Naile; Coalition of NH Taxpayers; supports

The punishment [in the bill] fits the crime. Many minor, illegal
decisions can be corrected with a new notice. For the larger,
more important issues: do it right! Some judges do assign court
costs in frivolous cases. One benefit of this bill is that
elected officials will respect the law.

Betsy Miller; NH Association of Counties; opposes



She was opposed to the original bill but was more receptive to to
subsequent suggestions. She distributed a copy of the Grafton
County decision mentioned earlier in the hearing.

Rich Tomasso; Libertarian Party of NH; supports

Written testimony provided. The state should follow its own laws.
Changing '‘may’ to ‘'shall’ sends an important message, enforcing
better behavior. There may be room for an amendment regarding a
de minimis wviolation.

Rep. Alfred Baldasaro; co-sponscor
The bill will hold people accountable.

James Kennedy; Assistant Attorney General

Rep. Jasper's testimony reflected the reasons Kennedy came to the
hearing. An unintended consequence could be invalidation of a 3-
person meeting with 1 person on the phone talking from a room in
which there is another person. If that 1 person fails to mention
{intentionally or otherwise) that there is someone else with him
or her in the same room, any decision reached could be
invalidated. This could possibly mean that one person could
invalidate any decision, even if the vote were 12-to-1.
Newspapers do make minor typographical errors. He was concerned
that Claire Ebel’s suggestion weakens the law.

Rep. William O’Brien, prime sponsor
He took exception to the unintended consequences mentioned by
Jasper and Kennedy.

Rep. Robert Rowe

He re-emphasized the deadlines set by the legislature. We should
not accept little violations, but he was willing to compromise on
wording to bulld consensus.

Rep. Kathleen Hoelzel; supports
Unable to stay for to testify, but written testimony was
submitted.
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HOUSE COMMITTEE ON JUDICIARY

SUBCOMMITTEE WORK SESSION ON HB 135

BILL TITLE: relative to remedies for violation of the state right-to-know law.

DATE: March 5, 2009

Subcommittee Members:  Reps. Weber, Hackel, Richardson, DiFruscia, Silva

Comments and Recommendations:

Amendments:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. : OLS Document #:

Motions:  OTP, QTP/A, ITL, Interim Study,

Moved by Rep. RICHARDSON
Seconded by Rep, HACKEL

Vote: 5-0

Motions: OTP, OTP/A, ITL, Interim Study (Please circle one.)
Moved by Rep.
Seconded by Rep.

Vote:

Respectfully submitted,

Rep. Lucy Weber
Subcommittee Chairman/Clerk
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HOUSE COMMITTEE ON JUDICIARY

SUBCOMMITTEE WORK SESSION ON HB 135

BILL TITLE: relative to remedies for violation of the state right-to-know law.

pate:  B\A\A

Subcommittee Members:  Reps. U.}QN’_) W? BM;:.\_,} da'gwaa‘.e_\)

Comments and Recommendations:

Amendments:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:
Motions: OTP, OTP/A, ITL, (Please circle one.)

Moved by Rep. {Qicllo dlson_,
Seconded by Rep. *—L‘LD_,_,Q

Vote: S-r O

Motions: OTP, OTP/A, ITL, Interim Study (Please circle one )
Moved by Rep.
Seconded by Rep.

Vote:

Respectfully submitted,

vl [
Subcommittee Chairmian/Clerk
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HOUSE COMMITTEE ON JUDICIARY

SUBCOMMITTEE WORK SESSION ON HB 135

BILL TITLE: relative to remedies for violation of the state right-to-know law.

DATE: September 22, 2009

DiFruscia, % and

Subcommittee Members:

Comments and Recommendations:

Amendments:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:;

Motions: OTP, OTP/Aetained (Please circle one.)

Moved by Rep. O'Brien
Seconded by Rep. Hackel

Vote: 6-0

Motions: OTP, OTP/A, ITL, Retained (Please circle one.)
Moved by Rep.
Seconded by Rep.

Vote:

Respectfully submitted,

Rep. Lucy Weber
Subcommittee Chairman/Clerk



HOUSE COMMITTEE ON JUDICIARY

SUBCOMMITTEE WORK SESSION ON HB 135

BILL TITLE: relative to remedies for violation of the state right-to-know law.

DATE:  September 22, 2009

Subcommittee Members: Re -@@’ Richardsop, DiFruscia, @@ and
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Sponsor: Rep. OLS Document #: SR ==V
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Motions: OTP, OTPIRetained (Please circle one.) _50”"‘\

Moved by Rep. o B

Seconded by Rep. -Huu

Vote: (_p ~0

Motions: OTP, OTP/A, ITL, Retained (Please circle one.)
Moved by Rep.
Seconded by Rep.

Vote:

Respgetfully submitted,
%«pn L

Subcommittee Chairman/Clerk
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HOUSE COMMITTEE ON JUDICIARY

SUBCOMMITTEE WORK SESSION ON HB 135

BILL TITLE: relative to remedies for violation of the state right-to-know law.

DATE:  September 15, 2009

Subcommittee Members:

Comments and Recommendations: Rescheduled to Tuesday, September 22, 2009 at 10:00 a.m.

Amendments:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OL.S Document #:
Sponsor: Rep. QLS Document #;
Motions: OTP, OTP/A, ITL, Retained (Please circle one.)
Moved by Rep.

Seconded by Rep.

Vote:

Motions: OTP, OTP/A, ITL, Retained (Please circle one.)
Moved by Rep.
Seconded by Rep.

Vote:

Respectfully submitted,

Rep. Lucy Weber
Subcommittee Chairman/Clerk



HOUSE COMMITTEE ON JUDICIARY

SUBCOMMITTEE WORK SESSION ON HB 135

BILL TITLE: relative to remedies for violation of the state right-to-know law.

DATE:  September 15, 2009
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Subcommitiee Members:
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Comments and Recommendations:

Amendments:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:

Motions: OTP, OTP/A, ITL, Retained (Please circle one.)
Moved by Rep.
Seconded by Rep.

Vote:

Motions: OTP, OTP/A, ITL, Retairied (Please circle one.)
Moved by Rep.
Seconded by Rep.

Vote:

Respectfully sybmitted,

Rep.
Subcommittee Chairman/Glerk—
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----- Original Message—~—-

From: Mike Powers [mailto:mspowers@metrocast.net}

Sent: Sat 1/17/2009 11:32 AM

To: Cote, David

Cc: Michelle Antosiewicz; Moira Taylor; Henry Aliberti; Todd Worcester; Chip Beckwith
Subject: HB 135

Dear Chairman Cote:

Please consider my opposition to HB135 in the House Judiciary Committee debate.
Certainly, the court has existing power to deem whether or not punitive action is justified
for a violation of the Right-to-Know Law, and school board members, who are essentially
volunteers using their best judgement while conducting their business, should not be
overburdened by excessive regulation which invalidates their action over minor technical
errors. As the law stands now, the court can invalidate action where serious harm is
caused, and that is a sensible procedure for a law as complicated and complex as RSA
91-A.

Thank you for time and consideration,
Mike Powers

Chairman
Barrington School Board



Testimony for HB135
Relative to remedies for violation of the state right-to-know law.

I am speaking in favor of HB135, which provides
important relief against government agencies and bodies
that violate the right to know law.

We as citizens are expected to know and follow the law
and are punished even in our ignorance for any violation of
that law, often forfeiting any gain from such action. Public
officials must be held to the same standard, especially when
acting on our behalf. The state must abide by it's own laws
when enacting policy, else why should we as citizens respect
the law when officials do not.

Failure to follow the law on any official action should
make such actions void on their face. This legislation would
make such policy the law of the land and send a very
important message that citizens will be protected from a
governing body that does not follow the law. And I would
hope remind state and local officials about the seriousness of
their duties and the obligation they have to their fellow
citizens.

As someone who has served on public boards and
intends to do so again, I welcome this legislation as a vital
check and balance on executive actions.

I urge members of the committee to vote OTP for this
bill and help protect your fellow citizens from abuses arising
from government done behind closed doors.

Thank you for your time,
Rich Tomasso
LPNH




Testimony of William O’Brien
Committee on Judiciary
January 14, 2009

Within the first several passages of the New Hampshire Constitution and
prominently placed in its Bill of Rights is a provision stating that it is a right that
all of us, as New Hampshire citizens, have that “[glovernment ... should be open,
accessible, accountable and responsive.” NH CONST. Part 1, Art. 8. “To that
end, " this Constitutional passage continues, “the public’s right of access to
governmental proceedings and records shall not be unreasonably restricted.”

It does not take any extraordinary insight by anyone considering the
importance of this right of access to governmental proceedings and records to
understand why our forebearers of 222 years ago should so prominently enshrine
this right in the Constitution along side those provisions guarantying such
significant personal rights as jury trials, religious freedom, and the like. It is a
fundamental right because a republic can exist last only while its government
functions under the continuing gaze of the public and its records are open to public
scrutiny.

It is neither farfetched nor hyperbole to say that this constitutional right of
openness establishes a foundation for our government and that all considerations
of convenience, efficiency and process should fall away as necessary for the full
and unfettered exercise of this right. Without governmental openness and
accountability, our freedoms surely will erode behind veils of governmental

SC€CIecy.



Testimony of William O’Brien
Committee on Judiciary
January 14, 2009

RSA 91-A is the statutory enactment fulfillment of this constitutional right.
It provides definitions and requirements for open records and open meetings so
government itself will be open. It further gives private parties — aggrieved citizens
~ the incentive to come forward to litigate and preserve this right to the benefit of
all of us.

This remedy and consequently the guaranty of open government is lost
however when courts deny relief — denials not because of a lack of violation of the
constitutional and statutory right of open meetings — but because in their discretion
the violations don’t warrant inconveniencing government.

This is a report from the trenches of Right to Know litigation. It is clear
from practice — and, indeed, has been said explicitly — that the courts are less
likely to invalidate the results of meetings held in violation of RSA 91-A if those
results are deemed by them to be “significant.”

You may think that makes sense, but the result of such a judicial
environment of denying relief when open meetings are not provided in the
‘;important” cases, is that the more significant the violation, the less incentive — the
less necessity — that the open meeting guaranty of RSA 91-A is met.
Consequently, in those cases, there is less incentive for aggrieved citizens to come
forward, because they will know or come to know that in those circumstances,

courts will be less likely to remedy violations.



r’I‘estimony of William O’Brien
Committee on Judiciary
January 14, 2009

This reaction on the judges may be understandable — their reaction is that
no notice or a defective notice of a public meeting is much less signiﬁcant that the
government’s need for a bond, or to go forward with a hiring, or such. We will
hear that in opposition today. The effect however is to eviscerate the
constitutional right of open government.

HB 135 will go far to remedy this defect in RSA 91-A. It is a simple, yet
powerful change. It takes the language of section 8 and changes one word — the
word “may” — to “shall” and then eliminates the ending phrase “if the
circumstances justify such invalidation.”

With this change, the statutory remedy for denying open meetings in New
Hampshire government will rise to the level of the constitutional guaranty. Just as
the constitution does not say open and accountable government is everyone’s right
“if circumstances justify” so too will RSA not contain such a qualification.

We will have a statute as powerful as our constitution

What of the objections:

1. Insignificant violations will result in invalidations.
The language of RSA G1-A is clear on how to notice and conduct an
open meeting. There aren’t the ambiguities that violators always
claim. That statute says does not say for example say post the

meeting “24 hours” at 2 places “unless circumstances justify.”



Testimony of William O’Brien

Committee on Judiciary
January 14, 2009

Allow that language to remain in the remedy section makes the
commitment to public notice illusory.
2. Judges need discretion to fashion appropriate remedies.

The courts do not have any kind of fine-tuning discretion now, except as to
attorney’s fees and that discretion remains, When it comes to invalidate
meetings the only discretion the courts now have is to abandon the open
meeting guaranty of RSA 91-A or enforce it. This change merely says,

“Enforce it.”



New Hampshire
Municipal Association

January 14, 2009

Hon. David E. Cote, Chairman

House Judiciary Committee
Legislative Office Building, Room 208
Concord, New Hampshire 03301

Re: House Bill 135, relative to remedies for violations of the Right to Know Law
Dear Rep. Cote:

I write to express the opposition of the New Hampshire Municipal Association to
House Bill 135, which requires a court to invalidate any action taken at a meeting held in
violation of the Right to Know Law.

Under current law, if a public body holds a meeting in violation of the Right to
Know Law (for example, by failing to post timely notice or by refusing public access to
the meeting), a court may invalidate any action taken at the meeting “if the circumstances
Jjustify such invalidation.” HB 135 would change the law to state that the court shall
invalidate action taken at the meeting—period. Thus, even the most minor technical
violation of the law would require a court to invalidate all actions taken at the meeting,
regardless of whether the violation had any actual effect on the public’s right of access.

This bill would do far more harm than good. Courts have not been hesitant to
invalidate actions taken at a meeting held in violation of the law when “the circumstances
Justify such invalidation.” By deleting this language from the statute, HB 135 would
force a court to invalidate an action when the circumstances do nof justify invalidation.

The Right to Know Law is an extremely comprehensive and intricate law, and the
public bodies that are governed by it are made up almost entirely of volunteers. There
are any number of judgment calls that must be made in satisfying the public meeting
requirements: What are “appropriate places” for posting notice? What constitutes an
“emergency,” such that 24 hours’ notice 1s not required? When might a discussion
damage someone’s reputation, justifying holding the discussion in non-public session?

Even experienced municipal officials and attorneys frequently encounter issues
under the Right to Know Law that have no clear answers, and that can be resolved
definitively only by the courts. Under current law, if municipal officials do their best to
comply, courts are unlikely to penalize them if their actions cause no harm. This bill,
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however, would force courts to punish municipalities when their officials make good-
faith judgments that turn out to be wrong, regardless of the consequences.

Further, some of the existing law’s requirements, in particular those for non-
public session, are detailed and can easily lead to innocent errors. For example, a vote to
enter non-public session must be taken by roll call {(not required for any other action), and
the motion to enter non-public session must cite the specific subparagraph of RSA 91-
A:3, 11, that allows for a non-public session. The inadvertent failure to follow these
requirements to the last detail should not automatically render the body’s action invalid.

A few hypothetical cases should illustrate clearly the problems with the bill:

Example 1. At a regular, properly posted public mecting of the board of
selectmen, with no one from the public present, the board votes to go into non-
public session to discuss the applicants for the police chief position, as is clearly
permitted under RSA 91-A:3, II(b). However, in making the motion to enter non-
public session, the moving member erroneously cites RSA 91-A:3, Il{a).
Therefore, the non-public session is technically illegal. During non-public
session, the board votes to hire one of the applicants. If anyone (e.g., one of the
other applicants) challenges that action, it would automatically be invalidated,
even though no imaginable harm has been done.

Example 2. Selectmen’s meetings are held every other Tuesday at 6:00. The
selectmen’s secretary always posts notice in the town hall when she leaves work
at 5:00 on Monday afternoon, and posts a second notice at the post office on her
way home, thus satisfying the law’s 24-hour notice requirement. One Monday
she gets home and realizes that she forgot to post the notice at the town hall, so
she goes back and posts it at 6:15. The town hall closes at 5:00, so even if she
had posted it when she left the first time, no one would have seen it until the next
day. Nevertheless, since she failed to post the notice 24 hours in advance, a court
would have to invalidate ¢verything that happens at the meeting.

Courts already have the power to invalidate actions that truly compromise the principle of
open government. HB 135, however, threatens to disrupt local government for every
innocent and harmless error. We urge the committee to vote the bill Inexpedient to
Legislate.
Thank you very much for your consideration of our views.
Sincerely,

ot [t

Government Affairs Attorney
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' THE STATE OF NEW HAMPSHIRE '
GRAFTON, SS.. | . SUPERIOR COURT
No. 08-E-056
Robert P. Hull and John J. Babiarz
V.

- Grafton County, Cornmissicher Michael J. Cryans, Commissioner Martha Brown
Richards, Commissioner Raymond S. Burton, and Executive Director Julie L. Clough

_ RECOMMENDATIONS OF THE JUDICIAL REFEREE
The parties are before the Court on'a Petition for Infunctive Relief under RSA 91-

A, New Hampshire's “Right-to-Know Law.” The pefitioners—Robert P. Hull and John J.
Babiarz—seek a declaration that the respondents committed violations of RSA 91-A
during the planhing gnd approval of a new correctional faecility in Grafton County, New
Hampshire, and an order enjoining the respondents from raising money for and
constructing the correctional facility. They also request attorney's feeé. The resﬁondents
argue that no violations of RSA 91-A occurred and that, even if a violation can be found.
the appropriate rellef does not inciudé attornéy’s fees or enjoining construction of the
correctional facility. . -
Prior to the commencement of the final heariné. the parties agreed to the
appointment of relired Asscciate Justice Harold W. - Perkins to preside over this matter in
' the capacity of a Judicia! Referee. This assighment was approved by Chief Justice Robert
Lynn. Accordingiy, the Judicial Referce heard evidence on seven days in August and
September 2008 and took a view of the exterior of the current correctional facility and tﬁe
meeting room in the basement of that facility, where many of the events at issue in this

case occuired. The following recormmmendad findings of fact and rulings of law are based
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on aif of the testimony, evidence, and pleadings. Having heard extensive testimony, the
Judicial Referee also had ample opportunity fo cbserve the witnesses in this case and
many of the recommendations contained herein are also based on the Judicial Referee's
assessment of witness credibility.
i. . Factual and Prof::edurél 'B,ac._:kground

While the alleged \}lof-a'-tions of RSA 91-A aré inté}réiéted; v.e.ach violation pled relies
: ' on separate facts. The Judicial Réferee will therefore address the alleged violations in
c:hronoloéfcal order and provide the relevant findings of facts under the specific
discuss_iqn of each of the alleged violations. Before turning to the law that'appiies and the
; ‘ alleged violations, howéver, the ‘Judicial Referee finds the following backgr0und facts
relevant to all of the alleged violations. ‘ '

Both petitioners reside in the Town of Grafton in Grafton County, New Hampshire.
They. have filed suit against Gréﬁ:on County, its three commissioners, and its executive
director. The c;iispute centers on a bond vote held February 114, 2008, at a meeting ("the
Delegation Meeting”) of the Grafton County Delegation (“the Delegation”). The Delegation
consists of the State Representatives elected from Grafion County. At the time of the
Delegation Meeting #t consisted of nineteen Democrats and SGVél:t‘ Republicans and its
leadership included Chair Catherine Mulholland, Vice Chair SBurton Williams, and Clerk
Susan Ajimy. At the Delegation Meeting, the Delegation approved a $38 million bond for
construction of a new correcti_onal facility by a vote of 18-8.

Testimony and- evidence esta!blished that Grafton County has spent.a" substantial

amount of time over the past three years planning for construction of a new correctional
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facility and that the current comectional facility suffers from a number of shortcomings,
including, in particular, overcrowding. (E_g.. Clough Cross Ex. 9/18/08; Crvans Cross Ex.
9/22/08.) The conditions of the cumrent correctional facilify have no béaring on the Judicial
Referee's recommendations. A brief history of the pianning of the proposed facility is,
however, useful as background to the Delegation Meeting and vote and as context for the
alleged ;io!ati.or;s. . o “

In 2006, the Exacutive Commiittee of the belegatic:m allocated $400,000 in the
fiscal year 2007 budget for the preliminary phases of planning a new correctional facility,
including conducting a needs assessment. (Exec. Comm. Minutes of 6/19/06, Resp'ts’
Ex. B at 4.) In February 2007, the Executive Committea C"SCLISSGC’ the results of the
needs assessment and agreed to move fornward with the prefarch‘rtect:;lral phase of the
project. (Exec. Comm. Minutes of 2/12/0?, Resp'ts’ Ex. C.) In May 2007. the Executive
Committee voted to proceed with the deve?lopment phase. (Exec. Comm. Minutes of
5/21/07, Resp'ts’ Ex. D.) The full Delegation also approved an.additional $1' millioﬁ in the
fiscal year ZDOS'budget fo;' the project. In October '200;7, the full Delegatlon held an
infbrmational meeting on the broject, which included extensive discussion of costs, needs,
tax impacts, and. other implications of the project. At the close of that meeting, the
Delegation voted to continue the project into the design developmer?t phase. (Delegation
Minutes of 10/15/07, Resp’ts’ Ex. E.)

Between August 2007 and February 2008, thers were many efforts rﬁade to inform

the public about the proposed correc‘tibnal facility. The commissioners spoke about the

project at public meetings in a number of towns. (Clough Cross Ex. 9/18/08; Notice of
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Public Meetings, Resp'ts’ Ex. G.) Newsletters providing information on the project were
mailed out and posted on the Grafton County website. (Clough Cross Ex. 9/18/08;
Newsletters, Res;p’ts‘ Ex. F.) In November 2007 and January and February 2008, the
County held public informational meetings to discuss the tax impact of fhe project and to
answer questions about the project. (Ciough Cross Ex. 9/13/08; Delegation Minutes of
11/28/07, Resp’ts’ Ex. H; Delegation Minute;s._of 2/4/08,- Resp'ts’ Ex. 1) A public hearing
was also held on February 7, 2008, for discussion of tax implications of a $40 million
bond and bonds of lesser amounts. (County Commissioner Minutes of 2/7/08, Resp’ts’
Ex. J.) The Judicial ﬁeferee finds that Grafton County invested a great deal of time and
effort in making the planning of the correctional facility public.

In their initial pleadings, the pet'rtio;'\ers alleged only that a violation of RSA 81-A

took place during the Delegation Meeting when certain members of the Delegation went

‘behind a partition during a recess and held what they describe as an iiegal meeting

closed icn the public. They moved for a preliminary injunction prohibiting Grafton County
from taking any action based on the bond vote of Februar'y 11, 2008, including raising

and appropriating funds for the new correctional facility. The court (O'Neill, J.) denied the

preliminary injunction, finding that the petitioners. had not established likefihood of

success on.-the merits énd that evaluation of the hardship factor did not weigh in their
favor. After discovery, the petitioners amended their pleadings to add three other alleged
violations—two sternming from gatherings ;érior to the Delegation n:teeting and one from
an alleged'faltﬁre to produce documeﬁts in response to a lawfu! request. After a' summary

of the applicable law, the Judicial Referee will address each violation in tum.
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I, Applicable Law

Part |, Article 8 of the New Hampshire Constitution requires govermnment to “be
open, accessible, accountabie and responsive” and guarantees that “the public’s right of
access o governmental proceedings and records shall not be unreasonably restricted.”
Toward this end. the legislature has enacted RSA 91-A The purpose of 91-A “is to
ensure both ‘the greatest possnbla access to the actions discussions and records of all
public bodies, and their accountability to the peopie.” RSA 91-A:1 Preamnble. The
particular issues raised by the petltioners in this case pertain to the public’'s access to
govemmental mestings and records.

Under RSA 91'-A:2, . a meeting is “the conve.nin-g of a quon.lm: of the membership
of 3 public bedy ., . . to dnscuss or act upon a matter or matters over \Nhlch the public body
has supervision, control junsdsctlon or advisory power.” There are two exceptnons to this
definition that are relevant to this case. First, the term meeting does not Include a “chance
meeting or soclal meeting nélther planned nor inténded for the purpose of discussing
matters relating to official business and at which no decisions éré made; however, no
such cha_mce or social méeting shall be used to circu'mv.ent the spirit of this chapter[.]” Id.
at 9+-A:2. I(a). Second, the terrn-n'.?eeting does not include “[al caucus consisting of
elected members of a public body of the samé polilical party who were dlected on a

partisan basis at a state general election or elected on a partisan basis by a town or city

' The Judlcizl Referee notes that during the course of this litigation, on July 1, 2008, amendments 0.RSA
91-A took effect. The amendments primarily targeted electronic communications but also Included
clariflcations of definitions and correction of minor Inconsistencies throughom the Chapter. The parties
have reaiied on the prior law, as does the Judicial Referea, and all references in these recommendations
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which has adopted a partisan ballot system pursuant to RSA 669:12 or RSA 44:2." |d. at
91-A:2, I(d).

Public proceedings must be open to the public. 1d_ at 91-A:2, Il. Except in the case
of emergency, notice of public. meetings must be posted in two appropflate places and
announced in a newspaper of general circuiation. Jd_ Minutes of such meetings must be
“prompily recorded and open to public inspection not more than 5 business days after the
public meeting.“_ 1:1.. The minutes must include the “names of mer'-nbers, perseons
appearing before the bod.;.!ies or agencles, and a brief description of the subject matter
discussed and final decisions.” Id. Only undér _!imited circumstances may public bodies
meet in nonpublic sessions, id. at 91-A:3, and neither pérty argues that the events giving
rise to this case fall within those limited circumstances.

With respect to recofds. every person has the right to “inspect all notes, materials,
tapes or other sources used for compiling the minutes of such meetings.” Id. at 91-A:4, |1.
Public records in the possession of a public body must be lmaintained atits regular_ office
or place of business. Id. at 91-A:4, lll. "Each body . . . shall, upon reduest for any public
racord reasonably deséribed. make available for inspection and copying any such public
record within its files when such records are immediately avail.able _fqr such release.” If the
public body is unable to make the fecord available, it must, “within 5 business day._ﬂ‘;_l of
request, make such record available, deny the request in writing with reasons, or furni;s,h
written acknowledgeme_znt of the receipt of the request and a statement of the time

reasonably necessary to determine whether the request shail be g(aﬁted or denied.” Id, at

are to the prior verslon of the taw that was In effect at the time of the events at issue.’
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91-A4, 1v.

If & public body or its emplt:;yee refusas to provide a public racord to a person who
reasonably requests it, that body or employee “shall be liable for reasonable aftomey's
fees and costs incurred in a lawsuit under [RSA 91-A] provided that the court. finds that
such lawsuit was necessary in order to make the information avéilable.” id. at 9‘!—A:8, R
The same rul.e applies if a person is forced to bring suit, to gain access to. a pubiic
proceading. id. Fees maj( only be awarded, however, if. the public body “knew or should
have knqwn that the conduct engaéed in was a violation of [RSA 81-A].” Id.; ATV Watch
v. NH _Dept of Resources & Fcon Deav., 155 N.H. 434, 442 .(2007)- Courts may also
“invalidate an action of a.public body or agency takeln ata maeting. hald in violation of the
provisions of [RSA 91-A], if the circumstances justify such invalidation” and issue orders
to enjoin future violations. RSA 91-A:8, il

“The ordinary fules of statutory construction apply to [courts’] review of the Right-
to-Know Law, and [courts] accordingly look.to the plain meaning of the words used.”

Uni ler Corp v NH_Housing Ein_Auth, 142 N.H. 540, 547 (1997) (quotation

omitted). Courts are, however, obligated to “construe provisions fa\./oring disclosure
broadly, while construing exemptions narrowly.” N.H Civil_| iberties _Union v _City: af
Manchestar, 149 N.H. 437, 439 (2003} (quoting Goode v N H._ | egisiative Budget

Assistant, 148 N.H. 551, 553 (2002})). Moreaver, courts “resolve questions regarding the

Taw with a view to providing the utmost information in order to best effectuate the statutory

and constitutional objective of facilitating access to all public documents.” Goode, 148

N.H. at 553 (quotation omitted). Though the respondents’ arguments are primarily aimed

11/24/08 MON 15:14 [TX/RX NO 7751]




NOV.24.2008 16:04 16037876863

GRAEFTON SUPERIOR COURT #3056 P.0O0S

at denying any failures to disclose, to the extent that they assert any right to
nondisclosure, they bear the burden of proof. N.k._Civil | iberfies Uinion, 149 N.H. at 439.
1. The Dinner Gathering

Factual Background

On or about July 206‘7, Commissioners Cryans and Burton appeared on Dr. Janine
Weins's radio progral;n, which they do régulaﬁy to discuss county and state issues.
{Cryans Cross Ex. 9/1 8/08; Burton Cross Ex, 9/22/08.j It Is a tradition that after appearing
on tHe program, the three have 'dlinner at the Three Tormatoes .Restaurant in Lebanon,
New Ham_pshire. {Cryans Cross Ex. 9/18/08.) After appearing on the program in July
2007, the commissioners and Weins had such a dinner and wers joined by
Repr_esentative Gane Andersen, a member of the Deiegation. Representative Andarsen
was invited by Weins. Neither Commissicner Cryans nor Commissioner Burton directed
Weins to invite Representative Andersen. l(Cryans Direct Ex. 9/18/08: Burton Cross Ex.
Q/22/08.) Representa.tive Andersen and Weins have been friends since approximately
1980 and are férmer neighbors. {Andersen Cross Ex. 8128/08.).

During discovery in this case, there was sorme confusion as to wheaen the dinner at

issue. took place, and Representative Andersen apparently mistakenly testified during his

deposition that it accurred closer to. November or December 2007. (Andersen Direct Ex.
8/28/08.) At the hearing, however, .Representative'z Andersen testified that after talking to
his wife and thinking about particular events takipg place in his life around the time of the
dinner and after remembering that thae group sat outside during dinner, he realized that

ey

the dinner must have occurred closer to August 2007. (Andersen Direct & Cross Ex.
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8/28/08 & 9/2/08.) It has s_in(.:e been established, by other testimOny and by the recaipt of
the dinner, that the dinner occurred in July 2007.

Throughout dinner, conversation focused on personal and social mattars involving
the group. Specific.topics of conversation included Representative Andersen’s daughters
and his door-to-door election campaign. (Andersen Cross Ex. 8/28/08.) There was aiso
diséussion of the communities in Which they live. (Id.) At the end of dinner, Commissioner
Burton paid the bill. As he was paying, he suggested to Representative Andersen that he
should go and look at the current jail and see if he thought that Gréf'ton County needed a
new one. (Andersean Direc:l’c Ex. B/28/08.) Representative Andersen interpreted !hése
words as a suggestion that he go look at the jail. (Id.) Representative Andersen did tour
the correctiona! facility sometime after this dir-*mer and before the Delegation Meeting
There was no other discussion of the correcltional facility or any other county business
during the dinner.

Discussion .

The Judicial Referee finds that the dinner at issue falls squarely- within the social
gathering exception to RSA 91-A:2, |. Though this dinner was not a chance social
encounter, the facts show clearly that it was “neither plaﬁned nor inte.nded for the purpose
of discussing matters relating to official business” and that it did not result in any
decisions. Sea Id. The Judiciél Referee also cannot find that any -of the friends who
gathered at Three Tomatoes were using this social gathering to cﬁ;"cumvent"the spirit of
RSA 91-A.

It was Weins, and not either of the commissioners, who invited Representative

11/24/08 MON 15:14 [TX/RX NO 7751
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Andersen to the dinner. There is no evidence that she planned the dinner so that the
commissionears and Representative Andersen could discuss official businass regarding
the correctional fat':it_ity. Welns did not invite Representative Andersen at their direction,
Representative Andersen Qid not understand the dinner to be a commissionars meeting
and did not expect the correctional facllity to be discussed. (Andersen ng;s_ Ex. 8/28/08.)
Neither of the commissioners convened the dinner forthe purpose of discussing official
business. (Cryans Direct Ex. 9/18/08; éurtcm Cross Ex. 9/22/08.) Testimony in this case
clearly established that Weins and Representative Anﬁersen are personal friends, as are
Weins énd Commissioners Cryans and Burton. The dinner waé a social gathering of
personal friends.

The pefitipners have fgcusea a great deal of attention on the fact that
Commissioner Burton, after paying for the meal, submitted the bill for reimbursement from
Grafton County. The Judicial Referee cannct find that this fact requires any partic%glar
outcome in this case. This case Ié not about whether Grafton County needs to revise its
system for meal reimk;)ursement. Whether it is proper practi'cé for the commissioners to
submit bills for meals that oceur immediately after Weins's radioc pro.gram or to submit
other bills for meals that are social in. nature though tied closely to county bu_sihess trips is
not a matter at issue in this case. Whether Cornmissiolner Burton shou!d or should not
have submitted the bill for reimbursement is not dispositive of whether the dinner at»‘_issue
was a social meseting within the meaning of RSA 91-A. .

The anly refere—nce to any county business during the dinner was Commissioner

Burton’s suggestion to Representative Andersen that he tour the current correctional

10
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facility. i is apparently a suggestion that Commissioner Burton makes regulary to
individuals who inguire about the correctional facility project. (Burton Direct Ex. 9/22/08.)
The Juducaai Referee finds that Commissioner Burton’s suggestion did not convert the
social gathermg of friends into an impermissible meeting closed to the pubtic. The public’s

right to know and right to open governmaeant were not undermined by the Three Tomatoes

“dinner. The dinner was not planned for d:scussnon of county busmess and no dec:srons

related to county businéss occurred. For these reasons, the Judicial Referae finds that
the dinner is exampt from RSA 91-A.
V. The February 11, 2008 8:15 a.m. Gathering

| At épprow‘matei_y 8:15 or 8:30 a.m. on February 11, pric;r to the Delegation
Meating, the commissioners, Representative'-Mu.lﬁoliand. Director Clough, and other
individuals involved in planning of the jail gathered briefly at the County Adminis,tklj_ation
Building (“the 8:15 Gather!lng")._ Director Clough testified that on the preceding Friday., she
and Commissioner Cryans had spoken au;:d he suggested tha.t the commissioners

assemble there before the DeleQation Meeting. {Clough Direct Ex. 9/2/08.) Commissioner

© Cryans likewise testified that he asked Director Clough to have the cormmissioners arrive

at a‘rOum.:i 8:15 a.m. to ensure that they would all be on time to walk over to the
Delegation Meeting together. (Cryans Direct Ex. 9/1 8/08)

The purpose of this 8:.15‘ Gathering was best explainad by Cc.Jmmissioher Cryans
as. a time when they could make Isure that every.oné was present and that they had
evarything they needed for the Delegation Meeting—including, for example, handouts, a

screen if it was needed, and other items that might be required. (Cryans Direct Ex.

e

11
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9/18/08.) The 8:15 Gatheririg was brief, and the only specific topics that were raised
(egarding the bond vote were what effect the bond would have on the tax rata; and what
exact motion would be offered. (Mulholland Direct Ex. 8/28/08.) With respect to the tax
information, there was not detail-ed discussion of the potentiat tax implications, but rather

the group asked Director Clough to quickly prepare a spreadsheét showing the tax impact

of a $38. million Bond in case somecne at the Delegation Meeting asked for this

information. (Mulholland Direct Ex. 8/28/08.) Director Clough and the project’s financial

advisor, Richard Ranaghan, had previously prepared similar spreadsheets showing the

tax impact of other bond amounts and her task that morning was to adjust the figures to
show the impact of a $38 million bcu-'ld. (Clough Cross Ex. 9/18/08.)

Other individuais related to the project were also present at the 8:15 Gathering,
incfuding‘ Ranaghan, Subérintendent Glenn Libby, Arthur Thompson of SMRT, and Ben
tHarrington of HP Cllxmmings. It is not clear how all of these individuals were informed of
the 8:15 Gathering. (See Clough Direct Ex. 9/2/08.} Some of them may not have béen
invited and may have simply arrived early in anticipation of the Delegation Meeting and
ended up at the 8:15 Gathering by chance. (ld.) Commissioner Cryans testified, for
exémple, that as he was entering the building, he saw Ranaghan inthe parking lot and
invited him into the offices. (Cryans Direct Ex. 9/18/08.)

None of the individuals at the 8:1 5-Gath'ering who testified viewed it as an official
meeting of the comﬁissloﬁers. Morec;Ver_ none of the testimony establishéd any intent to
purp()sely: oxclude the public from a maeeting or to circumvent RSA 91-A. (See_e.g.,

Mulholland Direct Ex. 8/28/0B.) As Representative Mulholland explained, she had no

12
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intention of hiding any information from the public when she went to the 8:15 Gathering
and It is her beliel that the ga_the'rlng was: s0 “innocuous” that there was nothing fo hide.
(Ict.) Comhissioner Burtor; similarly describad the informai gathering as “a place to hang
their hats” before going to the Delegation Meeting. (Burt-cm Direct Ex. §/22/08.)

Discussion ‘

Though the Judicial Referee finds credible the testimony of Representative
Mulhb!land and Commissioners Cryans and Burton that they did not intend to exclude the
public from -a meeting it had a right to attend, the facts establish a violation of RSA 91-A.
A quorum of the commissioners was preéent. The purpose of the 8:15 Gathering was to
discuss, albeit briefly, the Delegation Meeting that was o follow immediately and the vote
on the correctional facility. Furthermore, the Judicial Referea finds that the commissioners
fhrad an advisory and/or supervisory role over the correctiqhal facility profect. As the
political leadership of the County, it was the commissioners’ role to perform the execut;ye
functions related to fhe correctional facility. Having heard all of the testimony on the réle
played by the comn;:issioﬁers, it is only réasonable to conclude that their role was
i supervisory and advisory.

The Judicial Referee finds further that the commissioners and Director Clough

should have known that this was the @pe of meeting that requires notice to the pubilic.

The 8:15 Gathering was the last opportunlty for the commissioners and Representative
vE

Mutholland to discuss the correctional facility before the scheduled vote. The Individuals

responsible for providing financial advice and design and construction plans for the

project were also present. The commissioners and Director Clough knew there was an
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obiligation to give notice of meetings of a quorum of the commissioners when official
business would be discussed. They should have known that a meeting convened for the
gﬁurpose of discussing the upcoming vote on the correctional facility was such a meeting.
The Judicial Referee racognizes that little, if anything, resulted from this meeting.

Nonetheless, the public has a right to be informed of and attend public proceedings even

if they do not yield important results.

Remedy'

The proper remedy for this violation does not inctude invalidating the bond vote.
The Court only has ‘the authority to Ihvalidate an action taken at a meeting held in
violation of RSA 91-A. See RSA 91-A8, L There was no action taken at the 8:15
Gathering. Though there was a brief discussion of the fact that a $38 million bond would
be proposed at the Delegation Meeting, the decision to propose a bor;!d o;‘ that amount
was not reached at the 8:15 Gathering. The First Bond Motion had already been prepared
prior to the 8:15 Gathen’r:ng and it had already been determined who would make the
rmotion. The only other resuit of the B:15 Gathering was that Director Clough prepared a
tax impact spreadsheet. Having reviewed the DVD of the Delegation Meeting several
times, the Judicial Referee cannot find that the spreadsheet was even discussed or that it
in any way affected the bond vote. (See DVD, Petrs’ Ex. 2.) It was simpiy prepared in
case the infformation was requested. For these reasons, the Judicial Referee finds that
there was no action taken at the 8:15 Gathering that could be invalidated and that the
8:135 Gathering ultimately had no impact on the bond vote. ’

For the same reasons, the Judiclal Referee does not recommend enjoining the
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respondents from raising the money approved by fhe bond vote of‘ continuing with the
comrectional facility project. The Judicial Referee cannot find that the brief gathering
before the Delegation Meeting had an’ effect on the bond vote. "'I‘he Delegation passed
the bond after an almost two-hour meeting that was the cuirﬁination of years of

preparation and work. It did not pass the bond as the resuit of the 8:15 Gathering. The

ihjunctive reliof requeété& s fér ‘Iarger in scope than the actual violation. The injuncitive

relief requested also has no direct relationship to the violation found. Accordingly the

circumstances do not warrant such relief.

While the violation is best described as minor, the Judicial Referee would stif
recommend an award of costs and reasonable attomey's fees related to this violation.
Absent this litigation, the petitioners would not have been aware of the 8:15 Gathering
and wouid not haveé been able to d-etermine what, if any, actions were taken at the 8:15
Gathering uﬁknown to the public. (it is true that in this case the lawsuit revealed that no
real decisions weré reached or abtions taken as a resuit of this ciosed meeting, but this is
information that the petitioners could not have known without this litigation. As the Judicial
Referee has already discussed, the elected officlals present at the 8:15 Gathering should
have kno.wn that even if they did not intend to. discuss the correctional Tacility project in
great detail, convening a quorum to discuss the project even In a brief or cursory manner
cutside the presence of the public was improper. Oniy as a result of this lawsuit were the
petitioners able to determine what occurred at the meeting that was otherwise closed to

them. Accordingly, the Judicial Referee racommends an award of costs and attorney’s
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fees for this viq!ation.2
V. The February 11, éDOS Delegation Meeting

Factual Background

At 9:00 a.m. on Monday, February 11, 2008, the Delegation held a public meeting
in the basement of the current correctional facility for the purpose of voting oﬁ funding for
‘the erbosed corréhct'iané'l ‘-fémt-:ilﬂity. Pet'rtioune'r' E—]ﬁll’s vi:ieo émera was sét u.;.;a.it tﬁe -b;ck”c;f
the meeting room and -rec‘.orde_d much of the Delegation Meeting until it ran out of powear.”
{Hull Direct Ex. 8/25/08.) At the Initial role call, twenty-five members of the Delegation
were preser;t, meaning seventéen votes in favor would be required to pass the bond.
(DVD, Pet'rs' Ex. 2 at 2:30.)

Representative Philip Preston made a motion (“I’—'irst Bond Motion™) stating:

“That the County is hereby authorlzed. to raise and appropriate a sum of up

to Thirty-eight Milllon Dollars ($38,000,000) for the construction and

development of the proposed correctional facility and related costs and
expenseas, such sum to be raised by the issuance of bonds or notes issued

2 The Judiciai Referee notes that under RSA 291-A8, |, the petitioners are entitled to costs for the violatidh
even ‘absent a finding that the respondents knew or should have known of the violation. The discussion of
knowledge relates only to the award of fees. .

® The Judicial Referee recelved into evidence two coples of the DVD of the Delegation Meeting, which are
identified as Petitoners’ £x. 2 and Respondents’ Ex. N. The respondents informed the Judiclal Referea
that the DVD player on which they viewed the DVD was unable to display tracking information on the
screen while the DVD was playing, making it difficult for them to reference specific points on the DVD.
Accordingly, they hired Bryant Ragas of Legal Media Services to layer tracking information onto the DVD.
Ragas lestified that he made no alterations to the content of the DVD, but simply added a counter that
displays an the screen regardless of what machlne Is playing the DVD. The counter appears (o be

-approximately 3 seconds off from the tracking that is imbedded: in the DVD. Ragas explained that he

started the counter when he saw the video start, but that there may have been a 3 second delay between
him actually seeing the video start and the counter starting. The 3 sacond delay does not change
durations on the recording. (Regas Direct Ex. 9/5/08.) The Judiclal Referee has viewsd both DVDs in. their
entirety and they are identical epart from the tracking. The Judicial Referee was able to use a DVD player
that couid dispiay tracking on the screen and therefore all time references in this Order are to Petitioners’
Ex. 2. To the externt that there are any minor discrepancies between times referenced In this Order and
the respondents’ pleadings, they aré fikely attributable to the 3 second delay previously explained or to
human error in assigning preclse times.
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pursuant to the provisions of RSA 28 and RSA 33, as amended; and to
authorize the County Commissioners ta issue, negotiate, sell and deliver
such bonds and notes and to determine the rate of interest thereon and the

maturityland other terms tharfaof-' .
(Id. at 2:45-3:22; Delegation Minutes of 2/11/08, Petrs’ Ex. 4.) Representative Williams
seconded the motion. Discussion was held on the First Bond Motion. (DVD, Pet'rs’ Ex. 2

.__a_,t _4:45:26;..54.)..Duri.ng ihe_course of-the discussion;-—Re;;:resentatlve-Ruth Blayler arrived,—~
meaning passage of the bond would require elghteen, rather than seventeean, votes. (ld_
at 26:54-27:07.) The First Bond Motion failed by a vote of 179,

The video recording of the Delegation Meeting shows that after the First Bond
Motion failed,. there waé some confusion as to whét v;rould occur next. Representative
Edmond Gionet moved fo adjourn the meeting (id. at 31:35), but the motion failed on a
show of hands. (I at 34:19-34:50.) Representative Mulholland then called for a five
minute recess. (. at 35:09.) |

Memories regarding what occurred during thé recess are somewhat incomplete
due to the passage of time. Having sorted through the iestimony and limited video
evidence, the Judicial Refereelﬁnds the following facts, Within 30 seconds of the recess
being called, Democratic members of the Delegation bégan leaving the main meeting
room and entering a partitio-ned-off area (“Partitioned Area™) that was located immediately
behind where. Rep'fesentative Mulhoiland had been standing. (id. at.35:34-36:45; Direct
Ex. Gicnet 8/25/08.) lndivi.duals in the main part of the meeting room mingled and tatked

in small groups. -

BDuring the hearing on this matter, the Judiclal Referee took a view of the meeting
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room, including the Partitioned Area. The partition is partial. It does not go to the ceiling
and there is also a large opening at the loft side that the petitioners measured to be

between five and six feet. (Sea Diagram, Petrs’ Ex. 1.) Thus, while the partition does

create some privacy, it is possible 1o easily pass between the meeting room and the

Partltaoned Area or to stand at the opening to the F’artrtlonad Area and. look in The most

pnvate part of the Partitfoned Area is the far nght Wthh is furthest frorn the partitlor‘l

opening and better blocked from the view of the main part of the meeting room.

During the recess, in the Partiticned Area a group of at least six but no more than
twelve delegates clustered at the far right. This group inciuded the three Democratic
members of the Deté-gation who had voted against ‘the Fi;:st Bond Motion—
Representatives Andersen, Carol Friedrich, and David Pierce. Memories regarding who
else was i_n or near this group differed slightly, but included Representatives Sharon
Nor&gren,_ Martha McLeod, Bernard Benn, Anna Harding, Almy, Bleyler, and Mulholland.
(Almy Direct Ex., 8/26/08; Mufholland Direct Ex. 8/28/08; Andersen Direct Ex. 8/28/08:
Ciough Cross Ex. 9/5/08; Bleyler Direct & Cross Ex. 8/26/08; Pierce Dep. at page 32,
lines 9-18.) The three Democrats.';.who had voted against the bond were at the center of
the clustered group with the -others standing very close to them. (Bleyler Direct Ex.
8/26/08.) The focus of the conversation was whether there was a way to comprbrnise and

also whether Representative Friedrich would propose a bond for a lesser amount. (d.;

Andersen Direct Ex. 8/28/08; Pierce Dep. at page 34, lines 4-23.) Representative MclLeod

-

‘also explained that her goal In the conversation was to understand why the three

Democrats had voted against the bond. (MclLeod Direct Ex. 9/22/08.) There was no
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discussion of a vote to reconsider the First Bond Motion. (E;Q, id.)

During the course of the recess, several individuals who were not Democratic
State Represantatives entered or hovered near the entrance of the Partitioned Area,
including (in chronological order) Commissioner Richards, Republican Representative

Vernon Dmgrnan Director Clough, COmmnssnoner Cryans, Republacan Rt..presentatnve

Williams. (DVD Petrs” Ex. 2 see_alsn Direct Ex Glonet 8125/08 ) A repoﬂer also looked
into the Partitioned Area, but left after speaking to Representative Nordgren.
Representatives in the more tightly clustered group appear to have been largely or
entirely unaware that commissioners or other individuals who were not Democratic State
Representatives were in the Partitioned Area. (Direct Ex. Bleyler 8/26/08.) None of the
individuals -wl-.uo testified that were part of the cdlustered group—including Representatives
Andersan, Blayler, Pierce, Almy, and Mulholland—remember speaking to or seaing any
Republicans in the Partitioned  Area. Only Representative McLeoq remembered seeing
Commissioners Cryans and Richards. (MclLeod 0bDirect Ex. 9/22/08_) Republican
Representative Dingman likewise testified that when he loocked into the Partitioned Area;
he did not speak to or interact with anyene. (Dingman Direct & Cross Ex. 8/26/08.) When
Representative Williams went into the Partitioned Area, he saw the group clustered at the
right, but did not speak to ahyone and testified that he had no interaction with that group.
(Willlams Direct Ex. 8/26/08.) Commissloner Cryans testlfied that he"did approach the
clustered group, but that the discussion was already winding down aﬁd he oniy heard the

end of a conversation about Representative Friedrich offering her motion. He did not

participate in the discussion. (Cryans Direct Ex. 9/18/08.)

19

11/24/08 MON 15:14 [TX/RX NO 7751]

FIza



IOV, 24,2008 16:06 16037876863

.

GRAFTON SUPERIOR COURT #3056 P.C:1

In addition . to the Democrats in the tighly clustered group, there were other
Democrats in the Partitioned Area that were seated or standing apart from the clustered
group and not taking part in its conversation. Executive Director Clough spoke separately

to Representative Suzanne Laliberte on the left side of the Partitioned Area, for exampte.

but they were not.involved with the clustered group dxscussmg the pro;ect (Clough Dzrect

CEx. 9/7/08) It appears as Director Clough described that w:th:n the Partitioned Area

there were discrete groups of people having separate conversations. (Id.)

There are differing opinions regarding whether a caucus was taking piace in the
Partitioned Area. Representative Mulholland recalls that Representative Harding 6alled
for a caucus. (Mulholland Cross Ex. ‘8/28/08.) The minutes reflect the same. (Délegation
Minutes of 2/11/08, Pet'rs” £x. 4.) Representative Andersen remembers Representative
Mcl eod suggesting a caucus, but he did not believe a caucus actually took place and nhe
personally prefers not to paricipate in caucuses. (Andersen Direct Ex. 8/28/08.)
Representative Mcleod remernbe?s 5uggestirig to Representative Nordgren that they
caucus and then hearing Representative Hardir-'ng call louder for a caucus. (MclLeod Direct
Ex. 9/22/08.) |

On the DVD recording it Is Impossible to discermn the word “caucus” at the
beginning of the.re_cess. but there are two clear subsequent uses of the word during the
recess. At approximately 45:21 on the DVD, Register of Deeds Bill Sharp stated, "They're
back in the back caucusing.” (DVD, Pet'rs’ Ex. 2; Clough Cross Ex. 9/5/08.} The term
“caucus” was again used when Representative Gionet stated, “Theyre having a

Demot_:ratiq caucus." (DVD, Petrs! Ex. 2 at 47:21-23; Clough Cross Ex. 8/5/08)
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Representative Dingman testified that while he did not necessarily hear the wo'rld
“caucus,” he was sure that Repubiicans weré not invited into the Partitioned Areé and that
it was a gathering of Democrats. (Dingman Direct Ex. 8/26/08.) When the Executive
Commiltee approved the minutes of the Delegation Meeting, there was no objection to

the use of the word “caucus® to describe the gathering in the Partitioned Area. (Almy

Cross Ex. 9/2/08)

After the recess endgd and the mesting was reconvened (DVD, Petrs’ Ex. 2 at
55:25), Representative Friedrich made a motion (Second Sond Motion) to approve a
bond of $35 miilion with projected operating costs of up to 150 percent of the 2007-2003
operating costs of the existing facllity‘ {(d. at 55:57-56:20). it was seconded by
Representativé Andersen. After discussion (id. at 56:40-1:13:45), the Second Bond
Motion Tailed by a vote of 23;3 witﬁ Representatives Anderse_n, Friedrich, and Pierce
casting the 6nly votes in favor. (Id. at 1:‘]5:05—1 :16:12)

After the Second Bond Motion failed, the Delegation discussed and .ultimately
rejected a motion to recess the meeting and form a committee to try to work out
differences on the project. (Id. at 1:16:25-1:35:25.) Representative Andersen then moved
to reconsider the original motion. (Id_ at 1:35:50) The Motion for Reconsideration passed
(id. at 1:39:29). and after the First Bond Motion was re-}ead,'it passed by a vote of 18-8
{"Third Bond Vate"). Only Representative Andersen changed .h'is voie. .

Discussion

T‘he petitioners ask the Judicial Referes to find that an illegal closed mesting took

place in the Partitionad Area during the recess. The respondents argue that the
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discussion in the Partitioned Area falls within the caucus exception of RSA 91-A:2, |. The
Judicial Referee finds, however, that the haphazard gathering of peopls in the Partitioned
Area did not constitute a meeting, meaning it is 'unriecessary to determine whether it falls

within the caucus exception,

As previously éxpléined, a meeting under RSA 91-A:2, I}, is a “"convening of a
quorurn of the .mmeml-)eréhfp of a ;-slub'ﬁc !;od.y . .—to di‘ss;:;uss' or actupon é matt;r or :.";ﬁ_atters
over which [it) he;s supervision, oontro.l. lurisdiction, or advisory power.” Though the statute
does not define “co'nvene," it s commonly understood to mean “to come together, meet,
or assemble in a group or body.” Wabster's Third New |ntemational Diclionary 497
(unabridged ed. 1993). In this case, the facts do not estaﬁlish that a quorum of ’;he
Delegation ever convened In the Partitioned Area.

it is apparent that between six and twelve Democrats—though witnesses could
only identify ten by name and the number twelve Qvas an estimate;actuaiiy came
together at the far right of the Paititloned Area and discussed the correctional facility. The
remaining individuals in the Partitioned Area, including Democratic Representatives and
other individuals, were not parf of. this discussion. They did not take part in the
conversation. The individuals in the tightly clustered group were not even aware of their
prasence. All testimony on this issue is completely consistent.

There may havé been an intention to caucus In the Partitioned Area. The
undisputed facts show, hbwever, that a quorum of the Delegation never actually

participated in any way--—by listening or talking—with the small group at the far right of the

Partitioned Area. A quorum of the Delegation did not come together, meet or assemble.
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The testimony established that there were several discrete groups of individuals talking in
the Partitioned Area apart from the more tightly clustered group on the rignt, Just as the
DVD shows gseveral small groups of people engaging in conversation in the main meeting

room during the recess. The individuals in the Partitioned Area were never called to order

or otherwise joined in a single group. None of the individuals who testified stated that

[P — - e

there was any effort to assembié the individuals In the Partitioned Area as a single body

10 discuss the bond vote.

Having viewéd the Partitioned Area, the Judiclal Referee finds that it Is possibie
that a group could have clustered tightly in the right comer while other individualé stood or
sat to the left slde.witl'xout.lnteracting'with the clusterad gr_éup. It is also poss.ible that
individuals wandered in and out of the Partitioﬁed Area without interacting with the
clustered group and tha‘t‘ other individuals stood near the opening of the partition without
joining in the clustered group’s conversation or even understanding the conversation
taking place. The-Partitiv_:»ned Area is small, but not so small that separate groups could
not have gathered within it Tﬁe Judiciél Referee‘s per#onal observations do not weigh
against a finding that the witnesses’ entirely consistent descriptions of what occurred in
the Partitioned Aréa are credible.

Even if a quor'um was present in the Partifioned Area, 2 quorum did not discuss
the correctional facilﬁy or the failed bond vote. The individuals in-the Partitioned Area
instead engaged in several discrete conversations, none of which meets the definition of
meeting under RSA 91-A. For all of these reasons, the Judicialt Referge finds that no

mesting took place in the Partiioned Area. Having reached this finding, the Judicial
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Referee need not consider whether any decision was rmade in the Partitioned Area that
should be invalidated. Because the petitioners spent a great deal of time at the hearing
and in their pleadings trylng to establish some improper deaiing in the Partitioned Area,
however, the Judicial Referee will address this issue briefly.

First, the Judlcial Referee finds no evidence that Representatwe Andersen was

preSSched ‘into changmg hls vote The petitloners tned to ehc:t tesﬁmony from
Representative Andersen that during the recess he was pressured or coerced into
changing his vote. He flatly denled any such improper influence and the Judicial Referee
finds his testimony on this Issue highly credible.. Representative Andersen testified that
he was not pressered by Repi‘esentative Almy in particular and that he was unaware of
what power she has as Chair of the Ways and Means Committee in the State House of
Representatives. (Andersen Direct Ex. 8/28/08.) Reprosentative Andersen also testified
that he did not fe;f any.k'ind of trouble or retaliation from Democratic leadership based on
his vote against me'correctional facility. (Andersen Direct & Cross Ex. 8/28/08 & 9/2/08.)
Representaﬁve Alrﬁy similantly testified that no offers were made to Andarsen to change
hiz vote and that In her opinion Representative Andersen is simply not persuadable.
(Almy Direct Ex. 8/26/08.) Representative Andersen’s demeanor during his testimony
supports this description. I

The Judicial Referee also finds that Representative Andersen did not actually
decide to change his vote during the recess and did not change his vote based cn
anything that was said during the recess. No deals were made with Representative;

Andersen. No threats were made against him. He ultimately changed his vote bacause he
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"believed that a new correctional facllity was needed and that the First Bond Motion was

the best option avallable to the Delegation. (Andersen Cross Ex. 9/2/08'.) As
Representative Andersen explained, he was worried that the Delegation was headed
toward “"an abyss.” After Representative Friedrich’'s Second Bond Motion failed, he

detarmined the First Bond Maotion was preferable to continued discussion of the project.

(Id.) He simply wanted 1o énd the discussion and move forward with the project.
{(Andersen Re-Cross Ex. 9/2/08.)

The Judicial Referee finds that no violation of RSA 91-A occurred at the

Delegation Meeting. The Judicial Referee bases this finding on the fact that a quoerum of

the Delegation never actually convened in the Partitioned Area to discuss the correctional
facility.. There is evidence that there was an intent to caucus and there is some testimony
that certain individuals believed a caucus took place. The Judicial Referee need not
determine, however, whether a caucus within the meaning of RSA 91-A occurred. If no
meeting_ took piace. there is no need to detgrmine whether that meeting fits within one of
the enumerated gxceptions. The pefiﬁoners are not entitled to rélief on this ground.
V1. The Request for Records

Factual Background

On February 20, 2008, the peiitioners and two other individuals delivered a request
for records ("Febrﬁaw 20‘— Request™) to Jg:ri Martino, Executive Secretary to Executive
Director Clough, at the Grafton County Administration Building. In the February 20
Request, the petitioners asked for “the February 11 Minutes and all notes, materials,

tapes or other sources used for compiling the February 11 Minutes.” (Records Request,
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Pet'rs’ Ex. 3.) They defined the “February 11 Minutes” to include minutes of the open
Delegation Meeting and also nﬁnutes of thevevents that occurred in the Partitioned Area
during the recess. (Ld.).

In response to the February 20 Request, the petitioners received an undated letter
from Director Clough and certain documents. Those documents inciuded the Stgn In
Sheet for the Delegatlon Meetmg. a vote tally sheet handwntten notes taken by Martino,
and a draft copy of the minutes. (Clough Response, Pet'rs’ Ex. 7.) The letter explained
that the rnin.utes were in draft form pending final approval, which could not oceur until the
Executive Committee met and approved the minutes. (id.: Clough Cross Ex. 9/18/08;
Almy Cross Ex. 9/2/08.) In fact, the final minutes were not available until July 2008, when
changes proposed at the 'March 17, 2008 Executive Committee mesting were ‘con:lpleted
and Representative Almy signed the final version. {Almy Cross Ex. 9/2/08.) The letter
from Director Clough also. stated that there were no minutes taken during the ra.cessof
the Delegation Meeting, expiaining that, "consistent with the provisions of RSA 91-A,
there are no minutes for the caucuses of the Delegaﬁon that took place on Febrary 11,
2008 (Clough.Responsé, Pet'rs’ Ex. 7.) Petitioner Hull -testified that he received the
documents approximately three days‘after making the request—on or around February’_‘
23, 2008. (Hull Direct Ex. 8/25/08.)

On August 12, .2008, shortly before t-rial. the petitioners received additional
documents during the course of dlscavery which they claim are aiso responsive to the
Febriary 20 Req_uést. The documents include: (1) “Motion #1 + 5" which is the written

motion for & $38 million bond; {2) “#3” which is @ motion to recess the meeting and form a
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committee; (3) “Motion #2” which is Representati\.re Friedrich's motion to apbrove a %35
rmillion bond; (4) an unofficial vote taily sheet kept by Martino; (5) a copy of the final
minutes of the Delegation‘ Meeting as approved by the Executive Committee and signed
by Representative Almy; (6) a worksheet showing the tax impact of the $38 million bond.
{Discovery Documents, Petrs’ Ex. 4.)

The pe:titioners al'le-ge that tﬁe. r;spo-;x-(‘j;ntsm violated RS-A 91;;3:4by no.t “rnraking ;he
documents included in Petiﬁoners’ Ex. 4 available prior to trial and in a timely manner in

response to thelr document request. They also claim that the respondents failed to timely

‘rospond to their initial request for documents. The petitioners state further that the

respondents have_ still, to date, failed -to turn over responsfvémﬁaten'als. They point
specifically to photographs of the Delegation Meeting that Martino took (sea DVD, Petrs’
Ex 2 at 32:45). that were not produced and a newspaper article that Martino relied on in
drafting the minutes.

Discussion

The Judicial-Referes has identified certain violations of RSA 91-A related to the

February 20 Request. First, the Judicial Referee finds a violation of RSA 91-A:2, I, which

provides that minutes of public meetings “shall be promptly recorded and open to public

inspection not more than 5 business days after the public meeting.” When the petitioners
re lhan » business d

requested the minutes on February 20—more than five business days after the
Delegation Meeting—the minutes had not been prepared. The petitioners presented their

request for documents and were informed that the minutes were not ready. (Hull Direct

Ex. 8/25/08.) The minutes had not been recorded within five business days of the
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Delegation Meeting. The provision itself is unambiguous and the violation evident.
The Judicial Referee recognizes that thera was testimony in this case that the final
draft of the minutes could not be produced until the minutes were approved by the

Executive Committee and signed by Representative Almy, as Clerk of the Delegation.

The Judicial Referee does not find that Grafton County committed error by not having the

fi'nal :.'aft of the minutes on file. it is reasonable that the final version ‘would not be

available until after the Executive Committee approved them, and the Judiciai Referee
cannot find that RSA 81-A:2, Il would Impose the unreasonable requirement that the final
draft be recorded within five days. Stil, RSA 91-A:2, |l reguires that the minutes be

recorded not more than five days after the public rneeting and in this case even the draft

minutes were not recorded in that time\. Though the minutes were provided within five |

——

busmfss days of the February 20 Request, as the Judicial Referee wiil discuss below,

r——

they were not promptly re&d&within five days of the public meeting. The Judicial
i ———— T et e

™~
Referee finds a violatlon on this basis.
B ———— T . .

The. second violatlon pertains to the newspaper anticle from which the term
"caucus,” as used in the minutes, was abpropriated. Martino testified that she used an
article written by Bermie Marvin in the Bridge Weekly, a weekly newspaper with circulation
in the Upper Valley area of New Hampshire and Vermont, in writing the minutes. (Martino
Direct Ex. 9/2/08.) She stated that she would not have used the term “"caucus” in the
minutes if she had not read the word in the article. (ld.) The Judicial Referee need not

comment on whether -it. is proper to use a newspaper as a source of information for

complting public meeting minutes. Even assuming Martino committed no ermor in using
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the newspaper article as a source of information, a violation of RSA 91-A4, 1l is appérént.

The statute requires the public body to make available for inspection all “sources used for

compiling mmutes of pubhc meetings. RSA 91-Ai4, Il. Because Grafton County used the ,_ywio..a"\-

—_ — secause G
@Eaper article as) source of information in compiting the mmutes, it should_have

made that article évailable.
_Ece that articis avanable

In this case, whether a caucus took place was the certer of the cont‘roﬁersy and
the public had a right to know that Martino, the employee responsible for drafting the
minutes . that. are meant to provide an accurate description of what occurred at the
Deiegation Meeting, relied on a newspaper érﬁcle in writing the minutes. The petitioners
had a right io know that the Word “caucus” was taken from an articte and did not originate
with Martino, who nev'er p’érsonally heard the word "caucus” at the De!egat._ion Meeting.
{Martino Direct Ex. 9/2/08.) Furthermore, the Judicial Referee ﬁnds that the newspaper
article was responsive to the petitioners’ request because it was a "source| ] used for
compiling the February 11 Minutes.” The petitionérs only learned this information as a
resuit of this suit and ﬁaﬁé never actually been provided the article.

The Jdudicial Referee finds further that the respondents violated' RSA 91-A by not

producing the texts of the motions, which are labeled “Motion #1 + 5, “#3.” and “Motion

J\'ﬁ*‘.'

#2." Martino testified that these documents were in her possession but that she did not

for T

believe they were responsive to the February 20 Request. (Martmo Direct Ex. 9/2/08.)

Both she and Director Clough took the posmon that because the draft minutes contained

[ SRR it S —

the text of these motions, they were not required to produce the actual motions.

e ———
As the Judicial Referee has already axplamed RSA 91-A:4, |l requires the pubhc

29
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body to make available for inspection all “sources used for corﬁpiling minutes” of public
meetings, and the petitioners plain'ly'réquested these documents because they are
"sources.l;ised for cornpiling the February 11 Minutes.” RSA 91-A does not permit
employees to decide that such documents will not be made available because the
minutes themselves are sufficient. To thel contrary, it guarantees the public the right to
insbeét such docurnents. id. at91-P1 V.- I - | M |
The Judicial Referee finds no violations, however, with respect to the remaining
documents or items the petitioners complain that they did not receive. The Judicial
Referee also finds that the respondents timely responded to the request for documents.
The petitioners argued that Director Clough’s inltial response was not timely because it
was ur'ladated_ Petitioner Hull testified, however, that he. received the Feépo'nse in about
three days. The Judiciat Referee therefore has nb basis for ﬂnaing the response untimely,
The Judicial Referee also finds no error in Director Clough not having turned over
Martino’s unofficial vote tally or the tax impéct spreadsheet. Martino testified that while
she did try to keep her OWI:'l tally, it was unofficial and she used Representative Almy’s
tally, which was produced in response to the February 20 Request, in composing thé
minutes. (Martino Cross Ex. 9/2/08.) As the Judicial Referea has already discussed, there
s no evidence that the tax spreadsheet was actually. discﬁussed or refled on at the
Detegatlon Meeting and Martine also did not use it to compile the minutes. Nejther of
these documents was therefore responsive to the February 20 Request because they
were not “sources used for compiiing the February 11 Minutes.” (Records Request, Pet'rg’

Ex. 3.) The same can be said of the photographs taken at the Delegation Meeting. There
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is no evidence In the record to show that they were used to ciompile the minutes and they
were therefore not responsive to the request.

Finally, the Judicial Referee finds nc error in the County not having turned over the
final draft of the minutes i_n response to the February 20 Request. Téstimony in this case
established that the Minutes were approved at the March 17, 2008 Executnve Comm:ttee
meetmg, but that they were not slgned in thetr ﬁnal form untlul July 2008. They were then

produced durjng discovery. It is unclear to the Judicial Referee why the final signed draft

~ was not available until July if they were approved in March. Still, the Judicial Referee finds

that the respondents complled with the February 20 Request by making thé preliminary
draft version available. They subsequently tumed over the final draft once it was
prepared. This litigation was not necessary to make the final draft available since it would
have been available once it was prepared even without suit.

Remedy

None of the violations identified_by the Judicial Referee warrants setting aside the

vote at the Delegation Meeting or enjoining construction of the correctional facility. As a
— - -
preliminary matter, none of the violations regarding records had any impact on the vote

and they were ocn-;mitted subsequent to the vote. The Judiclal Referee also finds no
evidence that invalidating the vote would be a proper or effective way to-discourage or

prevent future violations of this type. The violation at issue pertains to records production

and not the Delegation Meeting. Under these circumstances, there is no basis for setting

aside the vote or enjoining the correctional facility project.

The Judicial Referee also cannot find that attorney's fees or costs are warranted :

31
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based on the first identified violation—failure to promptly record minutes—since the

) Iitigatidn was not necessary to make the minutes available and the petitioners received

the minutes within five business days. The Judicial Referee does recommend, however,
that attorney’s fees and costs be awarded for the other two violations identified. RSA 91-

A8, |, provides that reasonabile attomey's fees and costs shall be awarded if a-lawsuit is

ul:lecessar"y _ir-w "or‘de'r to make a public record ‘available to the public. In this case, the

Judicial Referee finds credible Martino and Director Clough’s testimony that they did not
know that they shouid tuz_'n_ over the documents. But, the Judicial Referee finds that
Rirector Clough, as Executive Director of Grafton County, and Martino, as the employee
responsible for taking rr;inutes, should héve knolwn that by not turning over all sources
used in cormpiling the minufes they were violating RSA 91-A and not responding
completely to the betjti_oners' February 20 Reque.st.

Absent this litigation, t-he petitioners would never have seen the original bond
motions and they would not halve known that the minutes were drafted in reliance on a
newspaper article. These are public records that they had a right to inspect. The
employees responsiblé for performing the duties required by RSA 91-A shouldl have
known that the public had the right to inspect these records. Accordingiy, the Judicial
Referee recommends that costs and reasonable attomey's fees be awarded based on
these two viclations.

VIL. Conclusion

-

For the reasons set forth, the Judicial Referee recommends that the Court find

the identified violations of RSA 91-A related to the 8:15 Gathering and the February 20
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Request for records. The Judicial Referee recommends an award of costs and
reasonable attorney’s fees related to these violations. After the petitioners have filed the
appropriate affidavits and the respondents have had an opportunity to respond, the
Judicial Referee will recommend in greater detail what amount should be awarded. The
Judicial Referee doss not recommend setting aside the Third Borjd Vote or issuan(_:'e of
any injunctive relief. The Judicial -R-e;‘ere.e a-i-sncy ﬁc;tes that certain issues discussed at
length during: this hearing, for example emails regarding a possible re-vote, are beyond
the scope of this case énd not relevant to the issues presented. The Judicial Referee
has not discussed or made ﬁndir{gs with respect to issues not relevant to the violations
alleged. '

‘l.'he parties have requested findings of fact and rulings of jaw. The Judicial
Referee has made extensive recommendea findings in narrative form. Sae }:la.mngicm
w. Town of Warner, 152 N.H. 74, 86 (2006). it is recommended that the parties’ findings

and rulings consistent with the Judicial Referee’s recommendations be granted. and

otherwlse, that they be denled.

o o /S -

Harold W. Perkins
Judicial Referee

Date: u/[ilof

The recommendations of the Judicial Referee are APPROVED in their entirety. .
SO ORDERED.

Dotz . Bowei= - .

Peoter H. Bornstein
Presiding Justice

Date: [ [14)0“3

’
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HOUSE COMMITTEE ON JUDICIARY

EXECUTIVE SESSION on HB 135

BILL TITLE: relative to remedies for violation of the state right-to-know law,
DATE: MAR 17, 2009
LOB ROOM: 208
Amendments:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:

Motions: OTP, OTP/A, ITL, Interim Stud& RETAINED fPlease circle one.)

Moved by Rep. WEBER

Seconded by Rep. WALL

Vote:

Motions:

13-7 (Please attach record of roll call vote.)

OTP, OTP/A, ITL, Interim Study (Please circle one.)

Moved by Rep.

Secended by Rep.

Vote:

(Please attach record of roll call vote.}

REGULAR or CONSENT CALENDAR (please circle one)

{(Vote to place on Consent Calendar must be unanimous.)

Statement of Intent: Refer to Committee Report

Respectfully submitted,

Rep. Philip Preston, Clerk



HOUSE COMMITTEE ON JUDICIARY

EXECUTIVE SESSION on HB 135

BILL TITLE: relative to remedies for violation of the state right-to-know law.
DATE: MAR 17, 2009
LOB ROOM: 208
Amendments:

Sponsor: Rep. OLS Document #:

Sponsor: Rep. OLS Document #;

Sponsor: Rep. OLS Document #:
Motions: OTP, OTP/A, ITL, Interim Study (Please circle one.) @Q t\w

Moved by Rep. Weber

Seconded by Rep. wq “

Vote: ‘3 / 7 {(Please attach record of roll call vote.)

Motions: OTP, OTP/A, ITL, Interim Study (Please circle one.)
Moved by Rep.
Seconded by Rep.

Vote: (Please attach record of roll call vote.)

e)
(Vote to place on Consent Calendar must be unanimous.}
Statement of Intent: Refer to Commaittee Report
3 @bm' ted,
vd‘ resbOm

Rep. Philip Preston, Clerk
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PH Date:

Motion: 'Q%_Qtll/\v\

MEMBER

Exec Session Date: ;)

Amendment #:
YEAS

NAYS

Cote, David E, Chairman

Wall, Janet G, V Chairman

Potter, Frances D

Hackel, Paul L

Preston, Philip, Clerk

Richardson, Gary B

Weber, Lucy M

Browne, Brendon S

Nixon, David L

Thompson, Robert B

Watrous, Rick H

NESTSTNSUSESINSEN] N

Rowe, Robert H

Elliott, Nancy J

SIS

DiFruscia, Anthony R

Mead, Robert D

O'Brien, William L

Hagan, Joseph M

Perkins, Lawrence B

Silva, Peter L.

SESININ S

Smith, William B

TOTAL VOTE:
Printed: 2/11/2009




HOUSE COMMITTEE ON JUDICIARY

EXECUTIVE SESSION on HB 135

BILL TITLE: relative to remedies for violation of the state right-to-know law.
DATE: November 17, 2009
LOB ROOM: 208
Amendments:
Sponsor: Rep. OLS Document #:
Sponsor: Rep, OLS Document #:
Sponsor: Rep. OLS Document #:

Motions: OTP, OTP/nterim Study (Please circle one.)

Moved by Rep. Weber
Seconded by Rep. O'Brien

Vote: 18-0 (Please attach record of roll call vote.)

Motions: OTP, OTP/A, ITL, Interim Study (Please circle one.)
Moved by Rep.
Seconded by Rep.

Vote: (Please attach record of roll call vote.)

CONSENT CALENDAR VOTE: 18-0 - YES
{Vote to place on Consent Calendar must be unanimous.)

Statement of Intent: Refer to Committee Report

Respectfully submitted,

Rep. Philip Preston, Clerk



HOUSE COMMITTEE ON JUDICIARY

EXECUTIVE SESSION on HB 135

BILL TITLE: relative to remedies for violation of the state right-to-know law.
DATE: November 17, 2009
LOB ROOM: 208
Amendments:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:
Motions: OTP, OTP/A@Interim Study (Please circle one.)

Moved by Rep.
Seconded by Rep.

Vote: (%/ O {Please attach record of roll call vote.)

Motions: OTP, OTPIA@ Interim Study (Please circle one.)
Moved by Rep. WQ})Q -

Seconded by Rep. Ot @ ewm

Vote: (Please attach record of roll call vote.)

CONSENT CALENDAR VOTE:

{Vote to place on Consent Calendar must

Statement of Intent: Refer to Committee Report

Respectfully submitted,

Rep. Philip Preston, Clerk
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OFFICE OF THE HOUSE CLERK

2009 SESSION

Bil#: HBREL Title: .

PH Date: / /

Q’Qﬂ'\@cﬂf“?S\u

Motion: \TL-

Exec Session Date:

(|l

/

Amendment #:

MEMBER

YEAS

« NAYS

Cote, David E, Chairman

Wall, Janet G, V Chairman

Potter, Frances D

Hackel, Paul L

Preston, Philip, Clerk

Richardson, Gary B

Weber, Lucy M

Browne, Brendon S

Nixon, David L

Thompson, Robert B

Watrous, Rick H

Rowe, Robert H

Elliott, Nancy J

NIX X i< X e e e e T~

DiFruscia, Anthony R

Mead, Robert D

O'Brien, William L

Hagan, Joseph M

~

Perkins, Lawrence B

Silva, Peter L

S, WHETB P rlec

TOTAL VOTE:
Printed: 2/11/2009
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CONSENT CALENDAR

November 20, 2009

HOUSE OF REPRESENTATIVES

REPORT OF COMMITTEE

The Committee on JUDICIARY to which was referred

HB135,

AN ACT relative to remedies for violation of the state
right-to-know law. Having considered the same, report
the same with the following Resolution: RESOLVED,

That it is INEXPEDIENT TO LEGISLATE.

Rep. Lucy M Weber

FOR THE COMMITTEE

Original: House Clerk
Ce: Committee Bill File



COMMITTEE REPORT

Committee: JUDICIARY

Bill Number: HB135

Title: ] }clatwe tor—‘(;m(;dlgs—f;)—r—;l(;l;\{non of the state
_ right-to-know law,

Date: November 20, 2009

Consent Calendar: YES

Recommendation; INEXPEDIENT TO LEGISLATE

STATEMENT OF INTENT

The subject matter of this bill has been ‘covered in HI3 425,

Vote 18-0.

Rep. Lucy M Weber
FOR THE COMMITTEE

Original: House Clerk
Ce: Committee Bill File




CONSENT CALENDAR

JUDICIARY

HB135, relative to remedies for violation of the staie right-to-know law. INEXPEIDMENT TO
LEGISLATE.

Rep. Lucy M Weber for JUDICIARY. The subject matier of this bill has been covered in HB 425.
Vote 18-0.

Original: House Clerk
Ce: Committee Bill File



HB 135

ITL
The subject matter of this bill has been covered in HB 425.

Lucy Weber

Ok-



COMMITTEE REPORT

COMMITTEE: Judiccan.,

BILL NUMBER:  H®[FH~

TITLE: ' ( @0 S -

Yo - Lm,b laso . : '

DATE: \'T Noy 2609  CONSENT CALENDAR: YESIE/N,O O
[J ouHT TO PASS " - _
[l OUGHT TO PASS W/ AMENDMENT II Amendment No. “
| INEXPEDIENT TO LEGISLATE ‘
[0 RE-REFER
[J INTERIM STUDY (available only 2 year of biennium)

STATEMENT OF INTENT:

COMMITTEE VOTE: _IB-O

RESPECTFULLY SUBMITTED,

¢ Copy to Committee Bill File
¢ Use Another Report for Minority Report qﬂ ]{ j)f
Rep. A /A

Rev. 07/30/99

FF the Committee
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