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HB 447 - AS INTRODUCED

2003 SESSION
03-0651
05/10
HOUSE BILL 447
AN ACT limiting retroactive child support awards under the uniform act on paternity.

SPONSORS: Rep. Bickford, Straf 68

COMMITTEE: Children and Family Law

ANALYSIS

This bill provides that, in an action to establish paternity, child support may be retroactive until
the child is 3 months old. After the child is 3 months old, child support may be retroactive to the
date of service of the petition upon the respondent.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [in-brackets-and-struekthrough:)
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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HB 447 - ASINTRODUCED
- ‘ 03-0651
05/10

STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Three
AN ACT limiting retreoactive child support awards undel; the uniform act on paternity.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Uniform Act on Paternity; Limitations on Recovery From Father’s Estate; Limitations on
Retroactive Support Awards. Amend RSA 168-A:3 to read as follows:
168-A:3 Limitations on Refroactive Support Awards and on Recovery From Father’s Estate.

1. If the child is 3 months old or older, the father’s liability for past education and
support under RSA 168-A:1 is limited to amounts accrued from the date of service of the
petition on the father or, if the court finds that the father is willfully avoiding service, from
such date as the court determines is just and eguitable. There is no limitation on
retroactive support if the child is less than 3 months old.

II. The obligation of the estate of the father for liabilities under this chapter is limited to
amounts accrued prior to his death and such sums as may be payable for dependence under other
laws.

2 Effective Date. This act shall take effect January 1, 2004.
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HB 447 FISCAL NOTE
AN ACT limiting retroactive child support awards under the uniform act on paternity.

FISCAL IMPACT:

The Department of Health and Human Services stated this bill will decrease state revenue by
an indeterminable amount in FY 2004 and each year thereafter. There will be no fiscal impact

on state, county and local expenditures or county and local revenue.

METHODOLOGY:

The Department indicated this bill would limit retroactive child support awards in actions to
establish paternity. Under this bill, once a child becomes 3 months old, support may be
retroactive only to the date of service of the petition on the assumed father. The Department
assumed this bill will preclude recovery of public assistance expended prior to the date of
service for children three months old or older. The Department does not have the data

necessary to estimate the amount of public assistance money that would not be recovered.
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Rep. Bickford, Straf 68
March 19, 2003
2003-0868h

05/10

Amendment to HB 447

Amend the bill by replacing all after the enacting clause with the following:

1 New Section; Uniform Act on Paternity; Limitation on Child Support. Amend RSA 168-A by
inserting after section 3 the following new section:

168-A:3-a Limitation on Retroactive Support Award. If the child is 3 months old or older, the
father’s liability for past education and support under RSA 168-A:1 is limited to amounts accrued
from the date of service of the petition on the father or, if the court finds that the father is willfully
avoiding service, from such date as the court determines is just and equitable. There is no limitation
on retroactive support if the child is less than 3 months old.

2 Effective Date. This act shall take effect January 1, 2004,
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HOUSE COMMITTEE ON CHILDREN AND FAMILY LAW

PUBLIC HEARING ON HB 447

BILL TITLE: limiting retroactive child support awards under the uniform act on
paternity.
DATE: Feb. 5, 2003
LOB ROOM: 206 Time Public Hearing Called to Order: 2:35p.m.

Time Adjourned: 3:00 p.m.,

(please circle if present)

. lorar

Bill Sponsors: Rep. Bickford

TESTIMONY

*  Use asterisk if written teatimony and/or amendments are submitted.

Rep. David Bickford, New Durham, prime sponsor- This bill would affect unwed parents. To
make a claim many years later for support retroactively does not seem appropriate unless the father
willfully avoids service. Rep. Hallyburton wondered whether this in the appropriate statute for this
bill.

Michael Geanoulis, National Congress for Fathers and Children, New Castle- Supports. He
feels fathers should be involved with their children.

Respectfully Submitted,

Abult ftuwsdara

ep. Barbara Hull Richardson, Clerk
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Over the past few years significant attention has

been paid to and numerous scholarly articles writien
about, child support and the guidelines for child
support mandated by federal law. Few, if any,
).~ articles exist analyzing, on a national scope, the
" existing limitations on the time to bring & parentage
- . action’to sccure past support obligations and the
" extent of recovery of past support obligations that a
parent can'‘obtain under the various state laws.

‘Lisbility
I"g

PURN
{The Ethical Dilemma Posed by, <" 5" »* 7
‘Suereptitiously Obtained Bvidence ;-
Y::by Amy G. Gore¥ i, .%o ..., Page252

PATERNITY SUPPORT RETROACTIVITY
AND STATUTES OF LIMITATION

Ronald W. Nelson ‘
Chair-Elect, Kansas Bar Association, Family Law Section

—,

Statutes of Limitation

The first issue that must be addressed is the time
within which an action can be filed to establish

' parentage. Although some states' statutes provide a

specific limitation on the time within which a child
or another person on behalf of the child can file an
action to establish paternity for all purposes, the vast
majority specifically exclude from the limitation an
action for the purposes merely of establiching the
fact of parentage (without any concomitant request
or ability to request child support or reimburse.
ment). :

In the early history of the United States until the -
late 1960s, states sometimes placed scvere limita-
tions on the ability of children to establish a pater-
nity relationship in those situations in which no
marriage cxisted between the child's mother and
father. The primary rationales for these statutes were
the punishment of immoral behavior by the parents
and the sacrosanct nature of procreation within the
marital relationship. Starting in 1968, however, the
United States Supreme Court decided a series of

cases and found that many of those existing statutes
unconstitutionally discriminated against children

OCOPYRIGHT 1997 BY NATIONAL LEGAL RESEARCIH GROUF, INC., A RESEARCH GROUP COMPFANY
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born outside of a marital relationship. The Court
ﬁ;detemmed that the Equal Protection Clause man-

. #dated that states treat those children no differenily
:than ¢ chlldren of a marital relationship. Accordingly,
many of the statutory schemes that had been set up
to deter birth outside the marriage by denying the

""child of that non-marital relationship the same rights

- ag those enjoyed by children of a marital relation-

:‘slup were struck down as unconstitutional. The lack

“of logical justification for those statutes and the
** failure of them to pass constitutional muster was
" expressed by the Supreme Court in Weber v. Acina
Casualty & Surety Co., 406 U.S, 164, 92 S, Ct.
11400, 1406-07 (1972):

% “The status of illegitimacy has expressed
" through the ages society's condemnation of
"---'irresponsiblc linisons: beyond the bonds of
- marriage. But visiting this condemnation on
“ the'head of an infant is illogical and unjust.

* 5 Moreover, i imposing disabilities on the illegiti-

* mate child is contrary to the basic concept of
h}our "system that legal burdens should bear
some relanonshlp to individual responsibility

\‘., .t

or wrongdoing. Obviously, no child is
responsible for his birth and penalizing the
illegitimate child is an ineffectual—as well
as an unjust--way of deterring the parent.
Courts are powerless to prevent the social
opprobrium suffered by these hapless chil-
_dren, but the Equal Protection Clause does
enable us to strike down discriminatory
laws relating to status of birth where—as in
this case—the classification is justified by
+ no legitimate stalc interest, compelling or
otherwise,

Accordingly, every state presently provides either
by statutec or case law that a child has an extended
time in order to establish parentage. A majority of
the states provide that the child has at least one year
past attaining the age of majority to file an action to
establish parentage; a significant minority of states
provide, however, that paternity can only be estab-
lished (for non-probate reasons) to the age of major-

ity.
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Nature of Retroactive Support Obligation

The Mnd area about which there is a substan-
tial difference among the states is the manner by

- which the retroactive support obligation is deter-

" mined, Under this heading, there are basically two

different ways in which the states deal with the
matter. First, there are states that allow only reim-
bursement of expenses incurred on behalf of the
child prior to the date on which the action to estab-

lish patemity and to begin child support was filed..

The parent seeking recovery from the other parent is
aliowed only to recover some portion of those
expenses that were actually incurred in raising and
supporting the child. This scheme puts a substantial
burden on the parent seeking the reimbursement
becaus it requires that the parent produce specific
evidence of the nature and amounts of money

expended for or on behalf of the child during some’

period of time between birth and the filing of the
action. While the statutes provide different specifics

as to what is included in expenses that may be,’

subject to reimbursement, those statutes that make
any reference to expenses often refer 1o costs per-

' taining to the child's health, education, and general

welfare. Most, if not all, provide that, in addition 10
any other reimbursement for support expenses
incurred, a mother may recover any moneys paid for

- prenatal care and birth expenses.

A few states allow the imposition of rewoactive
support with the idea that merely allowing recovery
of moneys expended on a child which can be shown
by specific evidence does not adequately take into
consideration all those moneys actually paid out.
These states provide that the actual expenses which
can be shown as having been paid have little or no
importance to a determination of the retroactive
support obligation. Instead, the retroactive liability
is determined in the same way the courts of those
states determine present and future suppori-—by
application of the child support guidelines. The
income used to calculate child support under the

guidelincs is not the amount currently camed, but
that amount earned for the particular year for which
retroactive support is sought. Many of these statules

~ allow additional deviation in the assessment of past

support that is not pcrmitted in the assessment of
current and future support.

Although most states use the terminology "sup-
port” rather thap "reimbursement” in their statutes,
some staics have interpreted the phrase narrowly to
require that the party seeking imposition of the
retronctive support obligation prove the actual
amounts of necessary expenses incurred for support
of the child. The parent may not rely on the parent's
incomnes in order 1o calculate a retroactive award of

child support.

Limitation of Retroactivity

The third issue addressed by the statutes for
determination of parentage relating to support is the
time period prior to the filing of the action that the
state allows the c¢hild, or parent on behalf of the
child, to seek reimbursement. Again, the states have
taken different avenues in attempting to strike a
balance between the need to provide support for a
child outside of a marital relationship and the
perceived inequity of the potential of a delayed
Jjudgment for a retroactive child support obligation.

A majority of the states have apparently deter-
mined that the balance is better struck by allowing
the obligation for support of a child to reach back to
the date of birth of the child. Under these provi-
sions, the state’s courts have the flexibility of trying
1o look at equitably adjusting the expenses of raising
the child and providing some sharing of the support
obligation for the entire minority of the child.

While the majority of states ailow a retroactive

support obligation to stretch from the date of filing
of the action back to the date of birth (which may

239
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- alsoimclude a provision that the court may also . asa possible perception that such a pohcy might
! “order all or a portion of prenatal and birth expenses  discourage agreements between parents in which a
_+, paid by one or both parents), a significant number of non-residential parent agrees not to have contact
.: states place limitations on a parent's liability for past with the child in exchange for a supposed agreement .
-support obligations—even if no support has previ-  not to scek child support on which the residential
. ously ever been paid. The presumed rationale of this  parent Inter reneges when the child is almost at the
kind of limitation on liability is the encoumgemem' age of majority and a potentially huge retroactive *
., of prompt action by the child or a parent who may suppon order may result.
« seck child support agamst the other parent, as well

o .l‘:-t f{{n I

: ’:‘f ./
,‘ “g%’ Patermty Support Retroactivity and Statutes of Limitation:
. ’ R .sr_. :
e A State-by-State Survey
State Uniform | Time Within Limitation on ‘ Type of Statutory Reference
Virg: - |-ACt .. | Which Action Retroactive Recovery | Recovery
4 ‘ool (yearef- | MustBeFiled | (fromdateof filing : | '
1 1 fective) | of action) = .
[FAL['uPA- <Age 19 2 years ", | Pasteduca- | Ala. Code § 26-17-8
: : pem ' * | tion and '
B sy (1984) ' support
i ]uAK.| Ne. . | Minosity. 2 years | Support' Alaska Stat. § 9.10.140;
. ':;:; OVt R - : , ) Alaska R. Civ. P, 903
- RN ], .
S E ;4{'% 1:1? 3 years? Support® Ariz. Rev. Stat. § 25-809
E ,,AR 9 Ao . |- ' Birth Reimburse- | Ark. Code Ann. §
o 1’ ment 9-10-110
WL o SCAS[luPA -+ -|-Majority Date of filing* Support - | Cal. Fam. Code § 4000
f 7 gt |F1973 o | - ' : -
w@"ﬁ |- (1976) :
N : .
g SCO [ UPA | 2ycarsafter Birth Support Colo. Rev. Stat. §
i)y, (1973 majority ‘ 14-14-104
'i ' (1977
i
. N L >2 S I Majority Birth Reimburse- | Conn. Gen. Stat. §
X N L ment 46b-171
’ L ]LDE| lngl;g ; Majority' Bith Suppont Del. Code Ann. tit. 8,
e d S ‘ | §§ 501, 806, 812
ot Rl § (|9s3) g ‘ . ‘ ‘
! o “‘tv-?t..ﬁ--. -t

C e
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_’: State'{* Uniform “Time Within ' | Limitation on Type of Statutory Reference
1 *Act Which Action | Retroactive Recovery { Recovery
‘ (yearef- ' | Must Be Filed | (from date of filing
- fective) . of action) |
DC [ No ' &' | <21 years Birth Support D.C. Code Ann. tit, 16, §
s o i 916° |
{~FL~{ No- 24 monthst Support Fla. Stat. Ann. §§
i IR B : 742.031,6).30(17)
GA | No o
‘HEs |- UPA - 3 years aftcr Suppont Haw, Rev. Stat. § $84-7
) 1 1973 majority
A i aersy |
1 ;| Reimburse- | Idaho Code § 7-1121
C e i ment of
Y support
IL ;|;UPA - Zyearsafier . | Birth’ Support 750 1. Comp. Stat. Ann.
1 1973 majority : 4509, 45/14
_ o (1988) ‘ o
4 IN [No Binh Support Ind. Code § 31-14-11-5
| : 1A No | year afier Birth Support lowa Code §§ 6008.1,
U] majotity ' 600B.2, 614.8
KS_.|'UPA "~ | 3ycarsafer | Binh Reimburse- | Kan. Stat. Ann. §§
£%]-(1985) .. | majority ment 381118, 38-1121
it :U‘Ar.. Pﬂ? Mljmity >Age 4* Support Ky. Rev. Stat. Ann. §
- ¥),1960 o 406.031
(1964)
H¥ 1No Majority Filing of action Reimburse- | La. Rev. Stat, Ann. §
e o . ment 9:399
U.A Pat. | <18 years 6 years Support Me. Rev. Stat, Ann. tit.
1960 . : 19A, § 1554
(1967)
il No
j Ho"? <18 years Birth Suppont Mass, Gen. Laws Ann. §
coe . 209C-9
M '_No" _ .| <18 years 6 years* Support Mich. Comp. Laws §§
' ‘ 722,714, 722,77

247
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' St:te; -'-._U;i[qrm; Time Within Limitation on Typeof Statutory Reference.
g o#T ] At Which Action | Retroactive Recovery | Recovery
il 7d% | (yearefs | Must Be Filed { (from date of filing
iJoiin e | festive) ‘ . ol sction) ‘ ‘
MNT'UPA ., | 1 yearafier 2 years Reimburse- | Minn. Stat. §§ 257.58,
Bl SR 17 x I majority - ment 257.66
18 28 (1980 A | ‘ |
MS ;| U.A. Pat. |1 year after | year Support Miss, Code Ann. §§
o | 1960 majority 93-9-11, 93-9-29-
(1962)
MO | UPA <18 years® S years Reimburse- | Mo. Rev. Stal. § 210.828
51 1973 ' ment '
1 (987 |
MT:| UPA -~ | 2 ycarsafer Birth Reimburse- | Mont. Code Ann. §§
L. | 1973 | majority ment 40-6-16, 40-6-108
] (1978)
| "NE. [ No' - <18 years Birth ‘Reimburse- | Neb. Rev. Stat, §§
' , K T e G ment 43-1402, 43-1411
b | =NV UPA- - - | 3 years after Binh" Reimburse- | Nev, Rev. Stat. §
% b &1 11973 majority ment 126-161
. T (1979) o
' 'NH | U.A.Pat. | <18 years Birth"? Support N.H. Rev. Stat. Ann. §
T "|960 ' 168A-1, 168A-12
1) '
TNITUPA 5 years afier Birth Reimburse- N.J. Stat. Ann. §§
11973 majority ment 9:17.45, 9:17.55
(1983)
NM | UPA 3yesrsafler [ Binth Support N.M. Stat Ann. §§
“1'(1986) | majority 40-11-15, 40-11.23
"NY'| No <21 years Birth Reimburse | N.Y. Consol. Laws §§
fil B9 ment" 686-517, 686-545
NC | No: <8 years Birth - Reimburse- | N.C. Gen, Stat. §§ 49-14,
R FREISON IR ! ment' 49-15
‘ ;.::.r:_ Lo ‘- s
 ND"I UPA' ™ | 3years after Birth Support N.D. Cent. Code §§
it | 1973 majority 14-17-06, 14-17-14
“ o f (1978) .

Fomaee sl smagrdf e -t .
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, St;m sUniform i | ‘Time Within Limitation on Type of Statutery Reference
C LB L Aetiie- i | Which Action | Retroactive Recovery | Recovery
. waay | (year efe : | Must Be Flled | (from date of filing
LA T rmive) it ' . Ofﬂcudn) . ' .
o | UpA" = | 5yearsafier | Birth Reimburse- | Ohio Rev, Code Ann. §§
o L1913 | majority | ment 3111.05,3151.13
“enpdi Joan (1982) - : o .
INe. . | <18 ycars S years Reimburse- | Okla. Stat. tit. § 10, § 35
‘. R ment**
OR | No Support Or. Rev, Stat. Ann. §
A ' 109.155"
PA .| No <i8 years Pa. Cons. Stat. Ann. §
B 4343 '
4 years afier 6 ycars ‘Support R.1. Gen. Laws §§ -
majority 15-8-4, 15-8-6, 15-8-7
<{8 years Birth" Suppont $.D. Codified Laws §
25-8-5
3 years after Birth Support Tenn, Code Ann. §
majority 36-2-311 '
2 years after Birth Support Tex. Code Ann. §
. majority 160.005
L IJ.A. e 4 years Support Utah Code Ann. §§
5| Pas. 1960 | 78-45a-1, 78-452-3
L] (1965) .,
I'No. V1. Stat. Ann. §§ 15-302,
15-306
‘ None Reimburse- [ Va. Code Ann, § 20-49.8
: S ment
i WAL BUPAn 5 years" Support Wash. Rev. Code §
Co - 11913 : 262630
- w7 1.(1989)
¢

243
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1. "Requiring proof of actual costs can lead to
pmlongcd disputes when the interests of custodial
parents in maximizing' support may cncourage
decepmon and the interests of non-custodial parents
in - minimizing support may disadvantage the
children. Rule 90.3 itself is relatively well defined.
Its standards are well known to the trial courts, and
reported appellate decisions interpret it. Attempts to

calculate actual out-of-pocket expenses are not only .

difficult, but are also likely to underestimate
incremental costs attributable to support. Therefore,
we hold that, absent extraordinary circumstances,
courts should apply the calculation methodology of
Rule 90.3 to determine amounts to be reimbursed to
custodial parents for support of children during
periods not covered by support orders.” Fachon v.
Pugliese, 931 P.2d 371, 381-82 (1996).

2. "...unless the court makes a written finding of

. good cause afler considering all relevant circum-

'sg_ances.” Ariz. Rev. Stat. § 25-809,
3" Court shall also award "actual costs of the

pregnancy, childbirth and any genetic testing and
other related costs.” Ariz. Rev. Stat. § 25-809,

244
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State | Uniform | Time Within Limitation on Type of Statutory Reference
B . Which Action | Retroactive Recovery | Recovery
(year ef- Must Be Filed (from date of ﬂllng
fective) _' ' of action) |
wv. | No <2} Birth Support W. Va. Code §§ 48A-6-1.
48A-6-3
wi | UPA <19 years™ Birth . Reimburse- Wis, Stat. § 767.51(4)
ment :
WY | UPA 3 yexlim after Reimburse- | Wyo, Stat. Ann, §
1973 majority”’ ment 14-2:105
(1977)
Notas

4 llo“cvcr. if public support has been expcnded
retroactive support may be awarded for a period of .
up to three years prior 1o institution of the matter.

5. JAW. v. DME., 591 A.2d 844, 847-48 (D.C.
1991) (*Appecliant next claims that the trial judge
abused his discretion by denying her request to
make the child support award retroactive to the
birth of the child. Although there is no express
statutory authority for awarding retroactive support
for children born out of wedlock, this court has
previously held that such children may be awarded
support retroacitive at least to the date of service of
the petition for support. Cyrus v. Mondesir, 515
A.2d 736 (D.C. 1986). Until today we have not had
occasion to go further back than that, but neither
Cyrus nor any other case precludes us from doing
so." (emphasis added)).

6. In initial child support determination, whether
parentage or dissolution, the court has discretion to
award child support retroactive to the date when
parents did not reside together in the same house
with the child.
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7.1 "In an action brought within two years afler a
child's birth, the judgment or order may direct cither

_parent to pay the reasonable expenses incurred by
either parent refated to the mother's pregnancy and
.the delivery of the child." ‘ ‘

8. “[L)iability for child support shall not predate
the initiation of action taken to determine paternity,
as set forth in KRS 406,02} if the action is taken
four (4) years or more from the date of birth.” Ky.
Rev. Stat. Ann. § 406.031.

9. "However, if proceedings under this act are
commenced after the lapse of more than 6 years

from the birth of the child, an amount shall not be:

awarded for expenses or support that accrued before
the date on which the complaint was filed unless
[certain conditions] exist." Mich. Comp. Laws §
722.717(2). ‘

10. "Action wherc child has no presumed father

may pot be brought more than cighteen years after -

birth. . . except that an action to determing the

_ existence of the father and child relationship as to a

child with no presumed father . . . may be brought
by the child within three years after such child
attains the age of eighteen.” Mo. Rev. Stat. § 21-
828.

: _l_l.A The court may "[d]irect the falhér to pay the

reasonable expenses of the mother's pregnancy and
confinement . . . [and t]he court may limit the
father's liability for past support of the child to the
proportion of the expenses already incurred which
the court deems just." Nev. Rev. Stat. § 126-161.

12, ... for the reasonable expense of the mother's
pregnancy and confinement and for the cducation
and necessary support of the child."

13. "The order may also direct each parent to pay
an amount as the court may determine and

. apportion for the support of the child prior to the

making of the order of filiation, and may direct each
parent to pay anamount as the court may
determine and apportion for (i) the funeral

expenses if the child has died, (ii) the necessary

expenses incurred by or for the mother in
connection with her confinement and recovery, and
(iii) such expenses in connection with the pregnancy
of the mother as the court may decm propet.”

148, Retrodctive child support is based on the
non-custodial parent's share of the reasonable actual

' expenditures made by the custodial parent on behalf

of the child. - Hicks v. Hicks, 34 N.C. App. 128,237
S.E.2d 307, 309 (1977); Tidwell v. Booker, 290
N.C. 98, 225 S.E.2d 816, 827 (1976). The amount
of support which the non-custodial parent "should
have paid" based on an application of the Guidelines
is not the appropriate test of liability. See Hicks,
237 §.E.2d at 309; Lawrence v. Tise, 107 N.C. App.
140,419 S.E.2d 176 (1992).

1S5, ... shall bc ordered to pay alt or a portion of
the costs of the birth and the reasonable expenses of
providing for the child. provided that Hability for
support provided before the determination of
paternity shall be imposed for five (5) years
preceding the filing of the action,” Okla. Stat. tit.
10, § 35.7

16. Or. Rev. Stat. § 109.155 is not effective until
December 31, 2001, Until that time, § 26, Chapter
746, 1997 Oregon Laws, as amended by § 57a,
Chapter 704, 1997 Oregon Laws, is effective and is
automatically repealed on December 31, 2001.

17. Rhode Istand has adopted the Uniform
Patemity Act but has included some significant
provisions of the Uniform Parentage Act of 1973,

18. “In the absence of a previous demand in writing
served personatly or by registered or certified letter
addressed 1o the father at his last known residence,
not more than six years' support furnished before

245
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. ing ‘aniaction may be recovercd from the
‘father.” S.D. Codified Laws § 25-8-5.
iBasnni o L . .
' '19, . Any period of time in which the responsible
‘party:has - concealed himself or avoided the
‘jurisdiction of the court under this chapter shall not

‘be included within the five-year period.

.20, 19 years of age and, pursuing a high school
cducation.<Wis. Stat. §§ - 76731, 767.25.
,"Essentially, ifa child files a paternity action before

_graduating from high school, as Brad Michael did,
under Wis.: Stat.- Sections 767.51(3) and (4), the

father is liable for past suppors from the child's birth
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until the child reaches age 19 or obiains his or her
high schooi diploma. However, if the child files a
paternity action when she is less than 19 years old
but after graduating from high school, as Roberta Jo
did. under settled law the father is not liable for any

past child support payments.” In re Paternily of

Robertu Jo W.. No. 96753 (Wis. May 22, 1998).

21. Statute of limitations is five years from date of
birth if patemity action is not brought by or on
behalf of the child or the state department of family
scrvices.
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IN THE MATTER OF STATE OF NEW HAMPSHIRE EX. REL. VICKIE REITENOUR
AND WENDELL MONTGOMERY

Submitted: July 25, 2002
Opinion Issued: September 18, 2002

Krans and Krans, of Dover (Hamilton R. Krans. Jr. on the brief), for th

brief), for the respondent

Philip T. McLaughlin, attorney general (Suzan M. Lehmann, assistant attorney general,
on the brief), for the State, as amicus curiae.

Duggan, J. Th *@%ent, Wéndell Montgomery, appeais a decision of the
Portsmouth Family Division (DeVries;J:)-orderifig him to pay retroactive child support
dating to the birth of his minor child who was born out of wediock. We affirm.

In March 2000, the department of health and human services (DHHS) filed an action
under RSA chapter 168-A (2002), the Uniform Act on Paternity, on behalf of the
petitioner, Vickie Reitenour, alleging that the respondent was the father of an infant born
out of wedlock on July 31, 1986. DHHS requested the court to declare the respondent
to be the father of the child and to order him to pay both prospective and retroactive
child support. DHHS subsequently moved to amend its petition to include claims under
RSA chapter 546-B (Supp. 2001), the Uniform Interstate Family Support Act, which the
court granted. After a hearing, the court ordered the respondent to pay both prospective
and retroactive child support, and granted the petitioner reimbursement for the
expenses associated with bringing the action.

Although the respondent does not dispute that he is the father of the child, he argues
that the trial court erred in: (1) ordering retroactive child support; (2) not finding the
petitioner guilty of laches; (3) admitting into evidence two letters from state agencies; (4)
not requiring that any retroactive payments be held in trust for the child; and (5) not
requiring specific receipts and bills to support an award of costs and attorney’s fees. We
address each argument in turn.

The respondent first argues that neither RSA chapter 168-A nor RSA chapter 546-B
authorizes a court to order retroactive chitd support. RSA chapter 168-A sets forth the
procedure by which a mother, child, or public authority chargeable by law with the
support of the child may determine the paternity of a child born out of wedlock. See
RSA 168-A:2; see also Opinion of the Justices, 131 N.H. 573, 576 (1989). Once




paternity has been established, the father of a child born out of wedlock is liable for the
"reasonable expense of the mother's pregnancy and confinement and for the education
and necessary support of the child." RSA 168-A:1. The plain language of this statute
indicates a legislative intent to make fathers retroactively liable for some expenses
because once paternity has been established, the father of a child born out of wedlock
may be liable for past expenses associated with the mother’s pregnancy and
confinement. See id. Additionally, the applicabie statute of limitations permits
proceedings to be brought within eighteen years of the date of birth of the child in
question. See RSA 168-A:12. As this action is not barred by the statute of limitations, it
would appear that the trial court was authorized to order the respondent to pay
retroactive child support.

The respondent does not dispute that the petitioner was permitted to bring this paternity
action nor does he dispute the trial court’s authority to order him to pay for the
necessary support and education of his child. Instead, he argues that "[t]he ability of a
mother to commence a paternity action is not synonymous with the ability to obtain
eighteen (18) years of retroactive child support." Thus, while the petitioner was
permitted to bring an action under this statute to determine paternity and to establish his
prospective child support obligations, the respondent argues that RSA chapter 168-A
"does not contain language which would allow child support to be paid retroactively to
the birth of the child."

In support of this argument, the respondent points to Maine’s Uniform Act on Paternity,
which provides an eighteen-year statute of limitations to establish paternity, yet
specifically limits a father's liability for past education and support to the six-year period
preceding the commencement of an action. See Me. Rev. Stat. Ann. tit. 19-A, § 1554
(West 1998). A review of the legislative history of RSA chapter 168-A reveals that our
legislature considered adopting a similar statute, but did not do so. See HB 663 (1971).

When HB 663, an act adopting the Uniform Act on Paternity, was introduced in the
house, proposed RSA 168-A:3 limited a father’s liability for past education and
necessary support to "a period of four years next preceding the commencement of a
proceeding to recover said expenses." (Emphasis added.) The senate, however,
proposed amending RSA 168-A:3 by substituting the words "one year" for the words
"four years," so that the proposed statute as amended read: "The father’s liabilities for
past education and necessary support are limited to a period of one year next preceding
the commencement of a proceeding to recover said expenses.” N.H.S. Jour. 1647-50
(1971) (emphasis added). The senate also added RSA 168-A:13, which contained a
statute of limitations that stated: "No proceeding under this chapter shall be maintained
unless commenced within one year of the date of birth of the child in question." In
explaining these proposed amendments, Senator Nixon stated that they

would restrict the liability of the alleged father in the instances of a child born out
of wedlock for a period of one year from the date of birth. The original bill would
have extended his liability exposure to four years. The thinking behind this

amendment is that an alleged father should not have to be kept in suspense for a 4



year period awaiting the mother’s action to bring suit to have a declaration of his
responsibility determined upon.

N.H.S. Jour. at 1649. Obviously, this legislative history illustrates that the legislature
was aware of the issue now before us. Cf. Wigginton v. Com. ex rel. Caldwell, 760
S.W.2d 885, 886 (Ky. Ct. App. 1988).

Nonetheless, the senate eventually removed RSA 168-A:3 and instead opted to include
only the statute of limitations. In explaining this change, Senator Koromilas stated:
"There was an amendment put in by the Senate and there was some misunderstanding
with respect to the limitations. We put an additional limitation to within one year of the
birth of the child conceived out of wedlock. We took out a section which was
inconsistent with that limitation.” N.H.S. Jour. 1991 (1971). As finally passed, RSA 168-
A:3 did not specifically limit the time during which a father could be liable for past
education and support. See Laws 1971, ch. 530:1. Instead, the only limitation on a
father’s liability was contained in the statute of limitations. See id. By failing to include a
specific provision limiting a father's liability for past education and support, the
legislature intended the only restriction on a petitioner’s ability o collect retroactive child
support to be the statute of limitations. When the Iegislature mended the statute
of limitations to eighteen years, it did not add a provision limiting the father’s liability for
past education and support. Thus, so long as a proceeding is brought within the
applicable statute of limitations, we conclude that the trial court has discretion to order
retroactive child support back to the child’s birth.

This interpretation of the statute has been applied in prior cases. See State v. Weeks,
134 N.H. 237, 242-43 (1991); Joann P. v. Gary W., 122 N.H. 104, 106 (1982). We have
explained that a trial court may hold a father responsible for repaying all public
assistance benefits made during the child's life. See Weeks, 134 N.H. at 242. The only
statutory limitation on such recovery has been deemed to be the statute of limitations.

The respondent argues that this interpretation "would invite mothers to wait and file
paternity actions years after the birth when evidence and witnesses may be stale.” This
danger, however, is limited by the fact that if a respondent can show that the delay in
commencing suit is unreasonable and prejudicial, the action may be barred by laches.
See Weeks, 134 N.H. at 243. As we conclude that RSA chapter 168-A authorizes a
court to order retroactive child support, we need not undertake a separate analysis
under RSA chapter 546-B. :

We next address whether the petitioner’s suit is barred by laches. Laches may apply to
paternity actions filed prior to the expiration of the statute of limitations, but only if the
respondent shows that the delay was prejudicial and unreasonable. See id. at 240.

Laches is not triggered by the mere passage of time, but may be appropriate
where a suit has been unreasonably delayed and the delay has resulted in unfair



prejudice. In determining whether the doctrine should apply to bar a suit, the court
should consider the knowledge of the plaintiffs, the conduct of the defendants, the
interests to be vindicated, and the resulting prejudice. This inquiry hinges upon
the particular facts of each case.

Miner v. A & C Tire Co., 146 N.H. 631, 633 (2001) (quotations and citations omitted). A
trial court has wide latitude in deciding whether the circumstances justify its application.
See id. "Unless we find that the trial court's decision is unsupported by the evidence or
erroneous as a matter of law, we will not overturn it.” Id.

In support of his argument that an award of retroactive child support should be barred
by laches, the respondent notes that no action was brought until fourteen years after the
birth of the child, and that the petitioner "admitted that in 1986 and 1987 she was aware
that the [rlespondent was residing in New Hampshire . . . [yet she] failed to file any court
action . . . and failed to contact a lawyer or investigator in New Hampshire." Even
assuming the petitioner unreasonably delayed bringing this paternity proceeding, the
respondent has failed to prove that he was materially prejudiced by this delay. See id. at
633-34. The respondent contends that the delay prevented him from refuting the
petitioner's allegations that he was aware of her pregnancy. During the hearing, the
petitioner testified that she informed the respondent of her pregnancy by giving
papefwork to his supervisor. The trial court found that "[t]hrough the receipt of
petitioner’s letters forwarded to him in the package, respondent discovered petitioner
was pregnant.” The respondent argues that he was unable to refute the petitioner’s
allegation that he received the package because he "attempted to obtain business
records from his old employer but the company no longer exists”" and because he was
"unable to locate the witness." Such allegation, however, was inconsequential to the
trial court’s ultimate determination that the respondent knew of the petitioner's
pregnancy. The trial court found that "petitioner telephoned respondent on several
occasions: to inform him that she was in labor, that his daughter was born and that she
and the child were released from the hospital” and that "[flollowing the birth of the
parties’ child and while they remained in communication, petitioner requested financial
assistance . . . from respondent.” As the paperwork was not the only source of the trial
court’s finding that the respondent had been informed of the petitioner’s pregnancy, we
cannot conclude that the delay resulted in any prejudice.

We also reject the respondent’s claim that he has been materially prejudiced by the
delay because had he been aware of his obligation to support the child, he would have
been "a little more reserved about getting married and having another family” and
"I[flinancially {he] may have made a few other choices in fhis] life.” The respondent has
not asserted that he will suffer any particular hardship from having to meet the
obligations imposed by the trial court’s decree. Cf. State v. Garcia, 931 P.2d 427, 429
(Ariz. Ct. App. 1996) (finding hardship where paternity action not filed for more than
sixteen years and father was self-employed as a scrap metal recycler, did not own a
home, had a wife and six minor children and no savings or retirement plan); see also
Annotation, Retroactive Child Support, 87 A.L.R.5th 361, 431 (2001) (collecting cases in
which retroactive child support award was limited or prectuded by laches). We conclude,




therefore, that the trial court did not err in determining that the petitioner’s claim for
retroactive child support was not barred by the defense of laches.

We next turn to the respondent’s assertion that the trial court erred in admitting into
evidence two letters from state agencies relating to the issue of laches. The letters were
written by state agencies and indicate that the petitioner contacted them and tried to
obtain child support from the respondent through these agencies. The respondent
argues that the letters are inadmissible hearsay. The petitioner contends that because
the rules of evidence do not apply to these proceedings, the letters are not barred by
hearsay.

We need not decide today, however, whether the rules of evidence apply because the
trial court's exercise of discretion in admitting the letters is sustainable. Regardless
whether the rules of evidence apply to these proceedings, the trial court strictly applied
the rules of evidence and determined that the two letters were admissible under the
public records exception to the hearsay rule. See N.H. R. Ev. 803(8). We agree that the
tetters were admissible under Rule 803(8)(c) because they are statements that set forth
“factual findings resulting from an investigation made pursuant to authority granted by
law . . . ." Id; see also 4 C. Mueller & L. Kirkpatrick, Federal Evidence § 456 (2d ed.
1994). While one letter simply states that "a child support case was opened | ] on March
6, 1986 and closed on September 5, 1986," the other letter states that "your child
support case was opened on June 21, 1994 . . . [and the case] has been closed . . .
[because the} Father’s location and/or all identifiable information is unknown. Attempts
to locate this person have been made quarterly using at least three locate sources over
the past three years, all of which have been un[suc]cessful." The trial court determined
that these documents were trustworthy. See 5 J. Weinstein & M. Berger, Weinstein's
Federal Evidence § 803.13[1] (J. McLaughlin ed. 2d ed. 2002) (explaining
trustworthiness requirement). As the respondent does not point to facts in the record
indicating otherwise, we conclude that the trial court properly admitted the letters into
evidence.

We next address whether the court's exercise of discretion in refusing to place the
retroactive payments into trust was sustainable. The respondent argues that a trust is
necessary "to ensure that the funds [are] available for the sole benefit of the minor
child.” Generally, any retroactive support payments are paid directly to the custodial
adult except "under special circumstances where equitable considerations warrant
direct payments to the child." West v. Turchioe, 144 N.H. 509, 512 (1999). The
respondent has not articulated any special circumstances that would necessitate
placing the funds into a trust fund. The petitioner was required to raise the child on a
modest income and has incurred significant debt while doing so. As one of the purposes
of providing retroactive child support is to remedy past debts incurred by the mother on
the child's behalf, we conclude that the trial court's exercise of discretion is sustainable.
Cf. State v. Lambert, 147 N.H. 295, 296 (2001) (explaining unsustainable exercise of
discretion standard).




We lastly address whether the trial court erred in awarding costs and attorney’s fees to
the petitioner without receiving copies of the bills for such expenses. As the respondent
never specifically objected to the petitioner’s failure to introduce the individual receipts,

this issue has not been preserved for appeal. See State v. Wisowaty, 133 N.H. 604, 607
(1990).

Affirmed.

BROCK, C.J., and NADEAU and DALIANIS, JJ., concurred.
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