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STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousend
AN ACT relative to “most favored nation” or “equally favored nation” provisions in insurance

provider contracts.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 New Paragraph; Unfair Insurance Practice; "Most Favored Nation" Provisions. Amend RSA
417:4 by inserting after paragraph XX the following new paragraph:

XXI. “MOST FAVORED NATION” OR “EQUALLY FAVORED NATION” PROVISIONS.

Using or enforcing any “most favored nation” or “equally favored nation” provision in any contract for

medical care provider services. For the purposes of this paragraph “most favored nation” or “equally

favored nation” provisions mean a requirement that a provider give the insurer the benefit of any

lower fee schedules or charges for services which the provider may subsequently agree to with other

persons or entities.
2 Effective Date. This act shall take effect January 1, 2001.
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HOUSE COMMITTEE ON COMMERCE
PUBLIC lHEARING ON SB 316

BILL TITLE: relative to "most favored nation" or "equally favored nation" provisions in
insurance provider contracts.

DATE: April 12, 2000
LOB ROOM: 302 Time Public Hearing Called to Order: 1:36 PM

Time Adjourned:  2:15 PM

(please circle if present)

Cong 'tt;ae Members: Reps @@ Herman, Tsirgs, m
Delianis, DiFrugcia, 1@@ Crosby, R. Russell, T. Reardon,
Vachon, Taylor, Curranan

Bill Sponsors: Sen. Fraser

TESTIMONY

*  Use asterisk if written testimony and/or amendments are submitted.

Sen. Fraser — Sponsor. Ban the practice of equally favored nation and most favored nation status.

Alex Feldvebel, Dept. of Insurance — Supports the bill. If a provider is giving a lower rate to
someone else, you must then give it to another. This favored nation status sometimes has a
disincentive or anti-competitive consequences. Most favored nation and equally favored nation is
essentially the same. It allows a large insurer to act more like a monopoly. Larger insurers are the
ones with leverage. Smaller insurance companies have less leverage. In California 10% of the
providers are going bankrupt each year. That will happen here. In Kentucky the state used
leverage to rid the state of MFN. Rhode Island has alse banned MFN status. Medicare is exempted
from MFN clauses. “Best Rate Clause” instead of “MFN”. AG testified in favor of the bill in the
Senate. Without the clause providers can then charge a fairer (higher) rate so that providers won”
go out of business.

¥*Yvonne Nanasi, ANTHEM — Oppose the bill.

Lisa McMcGinnigle, NH Hospital Association — Supports the bill. The Association has chosen to
gupport the bill since that rate is only one aspect of contract. The provider can put all kinds of
restrictions and other things in contracts beside just rates. This bill will create more competition.
Why wouldn't we mandate same rates for everyone?

Georgia Tuttle, MD, NH Medical Society — Very complex issues. Providers have no leverage.
Right now it is an anti-competitive measure. Everyone has agreed not to take any action until the
providers had a chance to talk to their legislators. You can only offer one provider MFN status.



Janet Monahan, NH Medical Society — Supports the bill. Again reiterating different aspects of
the contract. Both big insurance companies could have MFN Status.

Rep. Fuller Clark — Still no evidence that rates will go lower.
Q: Rep. Hunt — Then you want to be able to provide newcomers with a lower rate?

A: Yes. Less insurance companies mean that you are squeezing the market.

Rgectfully ?nitid:
Clerk

Stephen G. Avery,



HOUSE COMMITTEE ON COMMERCE
PUBLIC HEARING ON SB 316

BILL TITLE: relative to "most favored nation" or "equally favored nation"

provisions in insurance provider contracts.
DATE: rpe—HEARING DATE hersé W /5 FOOn
rd
l/\ 3é ﬁh

LOB ROOM: 35>4BM#> Time Public Hearing Called to Order:

Time Adjourned: é ;'. /5

(please circie if present)

Committee Members:

Bill Sponsors: {Type SPONSORS' NAMES} gﬂ’”‘f’{'a?‘ Frace

TESTIMONY

*  Use asterisk if written testimony and/or amendments are submitted.

Som. Frowe— - Sprmsrn,  Fu Hha P/'“J'a

n Lgually Povatd ot amt wost Favonsd
nhim stadus. |

Aldox Teldvehbel - Todh ot Snsutanet - Suppnts A
M -04« &Mw?dﬂ\. [ Ci’ww(«u\ Cw Qaw-ézt_,

| \ Wu,aﬂl 1 har~ gl
netx to e ine 2fas pous] o
M%Mm.mmw_hmw , '
s WIJL Wm‘*" ConSrpinese. Mc:a’r PMUL et o |
ok ﬁ?w@&« Lorsisd Natun Lo 2Senhall, He Aome.
I+ allons o Lornga n S, to el nrena I
& monrp. Loige bnSures e Tle owrs with

W Thsuence S Copmpanes Wome Lgan




ﬂj"f/' f%‘ 4{471{/ E by T LES C(J/,// Q‘/Tf/jcfﬂfé/
ﬂ'ﬁ e ZLonT e /

C!\u Vi e \’)\LU-\L VT\U""STCOQ Te Se= =S e

MFD/ /ULMCJC{‘(L/"—- 1 Lhn e < 7=

A= .

M_m Mm.ﬂ- corfurmre goppclc o hi lHﬁp

oo o W+MMAMM

WWW Aoes vw(w& mdzf’

A Umod wﬁ’\ cortnadts.

Mui\we m___._e-_'i‘mcw W 0ol M_A—;d'/ﬂ%

b MEN_ Starue ol fro Lecicocuee

(}H,ti}us v pn The ogaar

_ (eorgies Tudlle MP - Sepput - NAMudiod S

VMM C,q-m.,’a.QLx LQMS = PN aV1ds ]/\0\»9, _Ne
%_e ELQU “Now 1A (e %__Mx\.

;'hl)‘d . Wl aond. .

At ee Qsreed et Fo Tart oy Octimn

; pacht 'f iu pAevidint Nad o @hm_a.j FolA

(.ov C',an.\___o% oefu L wov:w MEN

Statuo.




o2 SBIIL
i

In Colfroms 107 1t the prohdisg sl
Q ovne rovebnugt 20 et (ann.. That wntd

Powpper heee. Tn oot o Shle aod
Rovsneaye W /udmg’bh,ﬁ MFEN,

Rnode. Telomd oo 0036 (rammed MEN Shiue.

Madrcone Lo 0xesmpted £npm, MEN claudec.

“Rogt Rato Mapso? gnstosd A SMEN

AG. ”&bw w\ﬁ»ﬂﬁwm@&ﬂo
(Wit o~ 0 /A2 conn Tha

tharge a {hisen (higled) nols So that

Pamc_ﬂw____umt_cva_w of_Iatimesc

)(.V_UMM,Q___NM&% = A‘Y\wu,——- mosw
N ) /RN 7 | TS 2 e

_*LISG. A_)\C_G?Wc;@ ” NH Hospddeddssee - Qupmite

_ Tha Asen. hoo chhocan v Aupped Hho 2/
Airnner Thedt Nnato Co oty rre. Gspeet -
VM*M The \Daod_fab'-v o~ Nl oL
RS O Qﬁs+md'UM:~ ond o'ﬁuL ’Hbuqsw
Condredts (eside \u.e?? NLaXyss.

WWMWWGuWJM




J Mg~ - NH Mact!ag@ Qaag;q__ﬁ
W\-

)~ @qa«- Aomfm,ajma!
&»fwﬁ Tio

aeplets V) Hu_Qercto ot
a_TinSmaree Covpains CHBULX

| howe, MFEN  Qtatuc.

Rayp. Mot Fitls (ondr.

awﬂ'z/w Mldivee Mk Nabac weld Go

EQ,.O\‘LLMT WMMM%MMF

N/ DL N amw.,: WA~ a_ Q,ruw—

ILodcn; @___Yna_s

et
(eos TSl OupmUmes Yo

\ov %M_MM




SB 316- AS INTRODUCED

_ 2000 SESSION '
. ) - 00-2634
. 01/10
SENATE BILL 316
AN ACT relative to “most favored nation” or “equally favored nation” provisions in insurance
provider contracts.

SPONSORS: Sen. Fraser, Dist 4

COMMITTEE: Insurance

ANALYSIS

This bill prohibits an insurer from using or enforcing “most favored nation” or “equally favored
nation” provisions in provider contracts. :

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [ip-brackets-and-struekthrough-]
A s
¥ W

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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SB 316- AS INTRODUCED

00-2634
- 01710
STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand
AN ACT relative to “most favored nation” or “equally favored nation” provisions in insurance

provider contracts.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 New Paragraph; Unfair Insurance Practice; "Most Favored Nation" Provisions. Amend RSA
417:4 by inserting after paragraph XX the following new paragraph:

"XXI. “MOST FAVORED NATION” OR “EQUALLY FAVORED NATION” PROVISIONS.
Using or enforcing any “most favored nation” or “equally favored nation” provision in any contract for
medical care provider services. For the purposes of this paragraph “most favored nation” or “equally
favored nation” provisions mean a requirement that a provider give the insurer the benefit of any
lower fee schedules or charges for services which the provider may subsequently agree to with other
persons or entities.

2 Effective Date. This act shall take effect January 1, 2001.
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HOUSE COMMITTEE ON COMMERCE

SUBCOMMITTEE WORK SESSION ON SB 316

BILL TITLE: relative to "most favored nation" or "equally favored nation" provisions in
insurance provider contracts.

DATE:  April 12, 2000

Subcommittee Members: Reps. ML(}"“%J’\ ) H—J/ \/\'L ¢ /(_Zug [0/ ! kw
Comments and Recommendations: O?Ek} C (/O?{

T e
1030 oo

Amendments: l
Sponsor: Rep. . OLS Document #: Adopted/Failed
Sponsor: Rep. OLS Document #; . Adopted/Failed
Sponsor: Rep. OLS Document #: Adopted/Failed

OTP/A, ITL, Re-Refer, Interim Study (Please circle one.)
/

by Rep. Tm LO'{

Seconded by Rep. C@N\/\’LM.‘

Vote: ; - Z 2

Motions: OTP, OTP/A, ITL, Re-Refer, Interim Study (Please circle one.)

Motions:

Moved

Moved by Rep.

Seconded by Rep.

Vote:

espectfuwnig
Rep. ﬂ"—'\ —
~J
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HOUSE COMMITTEE ON COMMERCE

SUBCOMMITTEE WORK SESSION ON SB 316
BILL TITLE: relative to "most favored nation" or "equally favored nation" provisions in
insurance provider contracts.
DATE: May 9, 2000

Subcommittee Members: Reps. McGough, Hunt, Taylor, Kenney

Comments and Recommendations:

Amendments:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:

Motions: OTP/A, ITL, Re-Refer, Interim Study (Please circle one.)

Moved by Rep. Taylor
Seconded by Rep. Kenney

Vote: 3-0

Motions: OTP, OTP/A, ITL, Re-Refer, Interim Study (Please circle one.)
Moved by Rep.
Seconded by Rep.

Vote:

Respectfully submitted,

Rep. Tim 5. McGough
Subcommittee Chairman/Clerk
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Date:  February 8, 2000
Time: 9:35am
Room: State House, Room 103

The Senate Committee on Insurance held a hearing on the following:

SB316 relative to "most favored nation" or "equally favored
nation” prouvisions in insurance prouvider contracts.

Members of Committee present: Senator Wheeler, Chairman
Senator Fraser
Senator Squires

The Chair, Senator Katie Wheeler, opened the hearing.

Senator Katherine W. Wheeler, D. 21:

I will open the hearing on SB3186, “relative to "most favored nation" or
"equally favored nation" provisions in insurance provider contracts”, and call
on the Prime Sponsor, Senator Fraser.

. Senator Leo W. Fraser, Jr.. D. 4:
Thank you, Madame Chairman. Good Morning again for the record I'm
Senator Leo Fraser and I represent Senate District 4. What I will do,
.Madame Chairman, is just to give you, offer to the committee a definition of
- what “most favored nation” means.

(See attached written testimony, Document #1)

That is why Madame Chairman I bring 316 to the Committee this morning.
Madame Chairman I would suggest that I defer to Alex from the Insurance
Department so far as to speak next and I am sure he will be able answer any
_questions you may have about SB316.



Senator Katherine W. Wheeler, D. 21:
Thank you Senator Fraser. Is Legislation pending in Congress regarding
this?

Senator Leo W. Fraser, Jr.. D. 4:
I don’t know, I know they are looking at it, but I don’t know.

Palmer Jones:
Not at this time.

Senator Katherine W. Wheeler, D. 21:

So not at this time. Thank you Senator Fraser. I would announce to the, I
just want to say that it’s not lack of interest that the Committee isn't here.
Some Senators are running late and some had other meetings, but as we
know we have our crack secretary Linda Brosseau here and our crack aide

Shannon so we'll get synopses and transcripts. No precious word will be lost.

Thank you.

Senator Leo W. Fraser, Jr., D. 4:
Thank you Madame Chair.

Senator Katherine W. Wheeler, D. 21:
Alex would you like to go next? {Yes). I will call on Alex Feldvebel from the
Department of Insurance.

Alex Feldvebel - New Hampshire Department of Insurance:

Thank you Madame Chairman, Members of the Committee my name is Alex
Feldvebel I am appearing on behalf of the Insurance Department in support
of this bill. Which focuses on the use of MFN and EFN clauses in contracts
between health insurers and healthcare providers. MFN refers to, its an
industry term of ours which is “most favored nation”, EFN “equally favored
nation”.

They're similar provisions, which in essences put an obligation on the
healthcare provider that contracts with health insurer #1. That if that
provider subsequently offers terms of payment to health insurer #2, that are
more favorable then the original contract with health insurer #1, that health
insurer #1 will get the benefit of those new more favorable terms.




(Alex Feldvebel continues)

The Federal Department of Justice has begun, in the last few years, to bring
enforcement action against the use of these clauses in contracts between
insurers and healthcare providers, because of their anti-competitive effects.
There are basically 2 ways in which the use of these clauses is believed to
have anti-competitive effects.

Number 1, they intend to inhibit price competition and number 2 they tend to
inhibit market entry of new insurers. In the absent of an MFN or EFN
clause a provider may have an incentive to reduce its fees for a new insurer
in order to be deemed an approved provider for that insurers members.

This would deem to be desirable both because it tends to decrease medical
cost and because it enables new insurers to enter the market thus increasing
competition generally. The effect of MFN and EFN clauses 1s to place a large
penalty on this behavior. The provider who might otherwise want to offer a
lower rate to an insurer is inhibited from that behavior because of the
consequence that it has to give that rate also to the insurer who holds the
MFN clause in the contract.

For this reason prices are kept artificially high and newer smaller insurers
are discouraged from entering the market because they have a reduced
ability to compete on price. Now, this issue is particularly important when
you have a health insurance market such as the one we are coming to have
now, .

That is a market that is relatively consolidated and dominated by 2 major
insurers. Because it’s a combination of market power and the MFN, EFN
clause that really creates the anti-competitive effect. And you can see this
the situation, with the insurer with the MFN clause represents a large
percentage of the providers business then complying with that MFN clause
could have a dramatic impact on the provider. Forcing it discount a large
block of business. So it's particularly appropriate, I think, that we have this
Legislation given our current market structure.

One other point about these clauses, they're hard to enforce. If insurer #1
believes that the provider with whom it has contracted has actually offered a
rate to another insurer that’s lower, in violation of the MFN clause. How's
that to be enforced? It’s hard to get the evidence to determine that the clause
has been violated.



(Alex Feldvebel continues) .

The effect is that, basically it has to go into litigation. So these clauses have
another defect is that they encourage litigation between carriers and buyers.
That’s all I have to say on this and [ would be happy to answer any questions.

Senator Katherine W. Wheeler, D. 21:
Thank you very much. Senator Squires welcome. Any questions for Attorney
Feldvebel? See none, thank you very much Alex. Lisa McGunnigle.

Lisa McGunnigle — VP, Health Law and Policy - NHHA:
(See attached written testimony, Document #2)

Senator Katherine W. Wheeler, D. 21:
Thank you very much. Any questions from the committee? See none, thank
you so very much for testify. Palmer Jones.

Palmer Jones - New Hampshire Medical Society:
Good Morning committee members, my name is Palmer Jones with the New

Hampshire Medial Society.
(See attached written statement, Document #3).

I wanted to take a little different tactical and try to explain why we're at this
point. Both people have done a very, very good job of explaining the issue.
We are at this point because during the negotiations by Anthem to acquire
Blue Cross and Blue Shield this particular concept, or issue, was one that
was talked about by the intervenors.

The reason it was discussed was because Anthem had used this contract in
other States. And so the concern was that by doing and being allowed to do
this, it would create a very, very big hardship on a number of the providers in
the State of New Hampshire.

The reason we know there had been discussion about this is because in our
discussions, with 13 or so intervenors, we were talking to our colleagues in
other States where Anthem was at and Anthem at time used those as part of
their contracts. So as a group we felt that would be unfair to the provider
community.




(Palmer Jones continues)

We used that and asked that the Insurance Commissioner, in the final order,
ban the use of these “most favored nation” clauses for a 2-year period. The
Insurance Commissioner choice not to do that but however, she did, in the
final memo make a reference to a 6-month period. With the understanding
that we would bring this issue to the Legislature.

(Palmer asked Alex is that correct? He replied yes. I just wanted to make sure
that I state that correctly.)

So, that is how Senator Fraser was approached, so that we would have a
period to discuss this issue and take the opportunity to explain to Legislators
that this whole concept and what this whole concept would do. Also the
Insurance Commissioner made it very clear too, that it would be unfair in the
final agreement with Anthem. Because you'd be placing upon them, as a sole,
as an individual group, this particular clause where all the other health plans
would not be required.

So, that would have been unfair to Anthem at the time. So the period was,
look at it for a 6-month period, discuss it with the Legislature and see if we
have a need in this particular area. The discussions are such that a small
group, an individual doctor group, has no leverage what so ever. And
basically they must take what contracts are presented to them because they
don’t have the ability to leverage against the bigger.

And as we consolidate here in New Hampshire as how it’s indicating, it is
going to be shifting a lot of that power to maybe 3 or more health plans. And
if they are aloud to use these individual clauses the result could be disastrous
for the entire provider community.

So that is the background, that’s why we’ve put through this Legislation.
Senator Fraser also made a reference to something called an “all products
clause”. That is not part of this Legislation but it is also a concept that's
being used by more and more of the health plans. By basically saying once
you join our health plan you have to take all comers.

You have to take all our plans and more and more of the health plans are
starting to use that. And it’s a way to force provider communities into
contracts that they normally might not sign. We have not introduced that as
Legislation but we think that that is an important issue.



(Palmer Jones continues) ’

Again, as the market consolidates we have to look very carefully at the “all
products clauses”. Again, our approach is the “most favored nation” would be
very unfair the provider community, that being the hospitals, that being the
individual provider community of all different kinds. So were here to
basically ask for your support in this area and I will try to answer any
questions I can.

Senator Katherine W, Wheeler. D. 21:

Are there any questions for Palmer Jones? See none, thank you very much
for your testimony. A number of people have signed up in favor and not
wishing to speak. Yvonne Nanasi is the only person who has signed up in
opposition. Yvonne would you like to testify now or do you like to go after?
Tom seems to be moving forward.

Yvonne Nanasi:
I'll do whatever Tom wants to do.

Senator Katherine W. Wheeler, D. 21:
Tom you seem to be in position. Would you like to testify now? (I'd be happy
to).

Tom Quarles — Aetna USHC:

Sorry for the ruckus, I am due over at House Commerce at 10:00. Tom
Quarles appear on behalf of Aetna USHC, we support the bill. We have
concerns 1n ever State we do business in with “most favored nations” clauses.
They are not inherently anti-competitive but they can be and without
belaboring the point, I think it’s been made.

With a smaller market entrant, which is the position Aetna has in New
Hampshire, if we want to cut a deal with a provider that is more generous
than they might have been with a more dominant health plan. Then a “most
favored nation” clause would automatically give that other health plan the
better deal for the provider’s that we've negotiated. Basically it prevents any
advantage to being able to negotiate on the bases of volume and that is why
we're in opposition. That's all I have unless there are any questions.

Senator Katherine W. Wheeler, D. 21:
Any questions for Mr. Quarles? Senator Squires.




Senator James W. Squires, D. 12:
Just for a clarification. I thought for awhile, Tom, you were in favor and then

your last sentence was “that’s why we are in opposition”?

Tom Quarles:

I'm sorry I miss spoke.

Senator Katherine W. Wheeler, D. 21:
In opposition to the clauses?

Tom Quarles:

Correct. We support the bill; we are against “most favored nation” or
“equally favored nation” clauses in every instance. Sorry for any confusion.

Senator James W. Squires, D. 12:
Thank you.

Senator Katherine W. Wheeler, D. 21:
Thank you. Yvonne Nanasi.

Yvonne Nanasi - Anthem BC/BS of New Hampshire:
I'm Yvonne Nanasi I am the Director of Government Relations for Anthem

Blue Cross/Blue Shield of New Hampshire.
(See first paragraph of attached written testimony, Document #4) -

(Yvonne Nanasi continues)

I want to make a distinction here; we oppose prohibiting EFN's. We don’t
mind and certainly would encourage you to prohibit MFN's; there is a
difference. Let me make that distinction as we see it. A MFN or MFR, “most
favored rate contract” clause says that: xyz hospital agrees that no other
insurance company will have as good a rate as the ABC insurance company.

Meaning that the same rate and anything better cannot be negotiated with
another insurer. Meaning that another insurer could come in and negotiate
the same rate; it just couldn’t be better in a sense. We would have to be given
what we will call “the same good rate”. EFN’s are different than MFN’s and
we certainly would support a prohibition of MFN's.



(Continues with written testimony, attached Document #4).
(Yvonne Nanasi continues)

A couple of things I need to clarify regarding Anthem’s contracts in other
States. Anthem in Cincinnati has an EFN contract that they negotiated with
the hospitals. Anthem in Cincinnati has 13% market share; they’re not the
“big boy” in Cincinnati, for that matter in Ohio. In Rhode Island Ocean State
BC/BS had 80% market share.

When the Ocean State case was decided the Court said, “it wasn’t an anti-
competed EFR”. The fact didn’t support that there was an adverse impact on
commerce. These things are completed; it’s best sometimes to look at them
on a case by case bases. With that [ will conclude my testimony, if you have
any questions I would be happy to address them or provide you further
information. Thank you.

Senator Katherine W. Wheeler, D. 21:
Any questions for Ms. Nanasi? Senator Fraser.

Senator Leo W. Fraser, Jr.. D. 4:
Thank you Madame Chairman. Yvonne what’s Anthem’s market share in
New Hampshire?

Yvonne Nanasi:

In New Hampshire, total, we pretty much have to take another look at this
once the Tufts stuff all gets shaken out. But between us and Cigna, each of
us share about 45% of the market.

Senator Katherine W. Wheeler, D. 21:
Each individually have 45%7?

Yvonne Nanasi:

Right, not totally. We'd say somewhere between 40-45 and Cigna have
between somewhere between 40-45. The other players do represent a very
small portion of the market. That considering that it’s mostly all in the
Southern tier.




Senator Leo W. Fraser, Jr., D. 4:
So, the combination of Cigna and Anthem is 90%?

Yvonne Nanasi:
Just about.

Senator Leo W. Fraser, Jr., D. 4:

So, you heard Palmer when he spoke about anti-competitive environment
here in New Hampshire? You don’t believe that's true so far as EFR’s are
concerned? Would you explain again what, you keep using EFR, I use EFN
what’s the difference?

Yvonne Nanasi:
When we thinking, rate verses nation, because it is an equally favored rate.

Senator Leo W. Fraser, Jr., D. 4:
You explained what EFR’s does, I not sure I understood.

Yvonne Nanasi:

An EFR means that the same rate and anything better can not be negotiated
with another insurer. An EFR the other insurer could have the same rate
that was negotiated. An MFR is much more “exclusive”’; we would say more
anti-competitive potential. And we mostly reflect on the Healthy Kids
experience. Is that Healthy Kids in order to keep those premiums low, the
reimbursement rate for those subscribers are considerable lower then some
other plans.

Senator Leo W. Fraser, Jr., D. 4:
If I understand what you're saying, Yvonne if 316 should pass in its present
form that would have a direct effect on programs such as Healthy Kids?

Yvonne Nanasi:

I want to make clear that I want to use the word “may”, because Healthy
Kids has been able to negotiate rates at this point and time without EFR’s,
because the program is so popular.



10

(Yvonne Nanasi continues)

We have some concern in the future that maybe desirable for that as well as
the Medicaid program or Healthy Kids in order to insure that those premium
rates remain low, especially if you get other competitors into the market.

Senator Leo W. Fraser, Jr., D. 4:
Thank you.

Senator Katherine W. Wheeler, D, 21:
Any other questions from the committee? Senator Squires.

Senator James W. Squires, D. 12:
Yvonne, I am interested in the second paragraph in the testimony where you

say “the statutes give the Commissioner extensive authority to investigate
and take action” etc. against any unfair method of competition. And as you
know it’s been suggested that some health plans in New Hampshire have
entered the market with low rates that cannot be sustained. When I read
that and I am well enough aware of that statute, when does a, in your
opinion, does a low rate become an unfair method of competition? And would
that be considered such and if it were why has there not been some attention
given to that problem by the Insurance Department?

Yvonne Nanasi:

We would share your concern on that issue because we had been aware of
what was happening with those rates. That they were not sustainable, well
we believed they were not sustainable but we certainly did not have access to
the same information. I wouldn’t hazard a judgement on what’s anti-
competitive because it is so complicated. And basically the Insurance Statues
give leave to the Commissioner to bring in the Attorney Generals office for
assistance on those cases also.

(Tape Change).

Senator Katherine W. Wheeler, D. 21:

Any other questions for Ms. Nanasi? See none, thank you for your testimony.
That concludes the list of people signed up to speak. Carol Workman,
representing Concord Otolaryngology signed up in support not wishing to
testify. If anybody wishes change his/her mind please speak up.
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(Senator Wheeler continues)

Claudette Phelps, signed up in support but not wishing to testify. Betsey
Andrews Parker, signed up in support but not wishing to testify. David
Minnis representing the New Hampshire Pharmacists signed up in support
but not wishing to testify. Is there any one else in the room wishing to testify
on SB316?

Palmer Jones:
Are we allowed a second response?

Senator Katherine W. Wheeler, D. 21:
Yes, but let me call on Judy Ryan first.

Judy Ryan - Bi-State Primary Care:
I just want to say that Bi-State Primary Care Association supports the
Legislation but will not testify we’ll submit a letter.

Senator Katherine W. Wheeler, D. 21:
OK, Bi-State Primary Care supporting the bill with a letter. Yes, Palmer you
may testify again.

Palmer Jones:
Just go back to, if you take the time one of the handouts we had was the most
current response to this whole issue by the Justice Department.

(See attached, Documents #5 and #6).

It was release about 3 or 4 months ago, it is very complex but I think Senator
Fraser hit upon it. The terms are very; it's clearly something you ought to
take very careful look at. And what my point was is that there has been a
shift in the anti-trust before they did support that and felt it would create
competition.

They have changed their opinion at the National level based on the articles
and material we've read. So you might want to, depending on if this goes to a
subcommittee, you may want to talk to somebody in the Attorney General's
office.
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(Palmer Jones continues)

I had the impression that somebody might be here from the Attorney
General’s office this morning to discuss that. But I'd look very, very carefully
at it. And the point I tried to make, and I think Yvonne did that very well,
was that consolidation has occurred.-

You have 2 players that control 90% of the business and we have to be careful
that they offer to the provider community a fair reimbursement for their
services. And that’s they entire healthcare community, the hospitals, the
provider community, everybody that'’s all we're asking for. Is that helpful?

Senator Katherine W. Wheeler, D. 21:
Thank you Palmer. Yvonne did you wish to testify again?

Yvonne Nanasi:
No, I'm happy, thank you.

Senator Katherine W. Wheeler, D. 21: _
Would the Committee like the Attorney General’s office give us something?

Senator Leo W. Fraser, Jr., D. 4:
I think so.

Senator Katherine W. Wheeler, D. 21:
Shannon would you mind requesting some information from them?

Shannon Gorrell:
Sure.

Senator Leo W. Fraser, Jr.. D. 4:
Is the hearing closed?
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Senator Katherine W. Wheeler, D. 21:
Oh, let me; Does anybody else in the room wish to testify on SB316? I will
close the hearing on SB316.

Hearing on SB316 closed at 10:08am.

Respectively Submiited, _
Linda Brosseau, Senate Secretary
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RE: SB 316, An Act Relative to "Most Favored Nation" or
"Equally Favored Nation” Provisions in Insurance Provider Contracts.

Good afternoon Mr. Chairman and members of the Committee. My name is Lisa
McGunnigle and | am the Vice President for Health Law and Policy for the New
Hampshire Hospital Association, representing New Hampshire's 26 acute care

hospitals and most of its specialty care hospitals.

| am here today to express support for Senate Bill 316, An Act Relative to "Most
Favored Nation" or "Equally Favored Nation" Provisions in Insurance Provider
Contracts. The Hospital Association supports this bill because the hospitals
share the opinion of Assistant Attofney General Walter Maroney, who testified to
the anticompetitive effects of these clauses on the marketplace. "Most or Equally
Favored Nation" clauses unfairly advantage the insurers who hold them and |
place a strain on the future contracting capabilities of other insurers and
providers. In effect, an insurer who holds such a clause benefits from the future
negotiations of other insurers, without putting time and effort into future
negotiations themselves. Additionally, "M/EFN" clauses unfairly compromise the
position of insurers who negotiate with the same provider in the future, because
while that other insurer is not privy to the "M/EFN" clause, that "M/EFN" clause is

driving up fees to a higher point than current market forces wouid otherwise

125 Airport Road & Concord, NH 03301-7300 Q) 603.225.0900 O Fax: 603.225.4346 O mhill@nhha.org



dictate. Furthermore, if a hospital subsequently negotiates a lower fee with
another insurer, the hospital is in effect required to share this sensitive

contractual information to the insurer holding the "M/EFN" clause.

"M/EFN" clauses do not take into account changes in market conditions that may
occur during the course of a contract, and produce results that would seem
ludicrous in any other setting. For example, "M/EFN" clauses are analogous to
an insurer saying to a covered person, "if during the course of your contract with
us, you become willing to pay a different provider a lower premium for the same
services, then you are required to pay us that lower premium". This would occur
without allowing the current contract to expire or future negotiation to occur.
Such an arrangement seems ludicrous and would not be tolerated in that
scenario, and the parallel situation that "M/EFN" clauses create in insurer-

provider contracts should not be tolerated either.

Thank you for your time this afternoon, and | am happy to answer any questions

from the Committee.



Anthem Blue Cross and Blue Shield
3000 Goffs falls Road

Manchester, NH 03111-0001

Tel 603 695-7000
www.anthembchsnh.com

April 12, 2000
House Commerce Committee Anthem @@
SB 316: Prohibiting MFN and EFN contract provisions

Anthem BCBSNH opposes a statutory prohibition of equally favored rate provisions in contracts
between providers and health care plans. Such contract provisions are found in contracts
between manufacturers and their suppliers, retailers and their suppliers and countries use them
to establish tariff treaties. It is important to note that depending on the facts of any given situation
most favored rate or equally favored rate provisions may or may not be anti-competitive.

Currently, Chaptér 417 of the New Hampshire statutes gives the Commissioner of Insurance
authority to investigate and take action against an insurer that is deemed to be engaged in any
unfair method of competition. Additionally, there are other governmentai bodies that are able to
determine whether or not a contract between a hospital and a health plan is anti-competitive. The
U.S. Department of Justice, the Federal Trade Commission and the Attorneys’ General all have
authority to investigate alleged anti-competitive activity in the market place.

When Anthem BCBSNH negotiates a services contract with a hospital, large clinic or professional
practice, we work with the provider to ensure that our subscribers will be provided high quality
services at a fair rate. Does Anthem BCBSNH seek a contract at the best rate that a provider can
afford to offer? Yes, Anthem BCBSNH subscribers deserve quality care at the best rate that we
can negotiate that keeps their health insurance affordable and quality services accessible. In
doing so, Anthem BCBSNH does not have most favored rate (MFR) provisions in any of its
contracts with health care providers.

During your deliberations on whether to prohibit equally favored rate provisions in contracts, there
are a few points that deserve attention.

» Examples of those who may benefit from equally favored rate (EFR) provisions are
low income and uninsured residents who participate in Medicaid, NH Healthy Kids
and any program that is developed for uninsured employed adults. Cost-
effectiveness is an important tool in keeping benefits and premiums .

* One of the functions of EFR provisions are to protect a large third party payor from
assuming more than their fare share of a large provider's operating costs. Without
these clauses in their contracts, some health plans could be charged a higher rate for
services than a smaller pian with which they compete.

* EFR provisions are entered into voluntarily during the negotiation process. They do
not prevent a hospital, professional practice or clinic from giving a discounted charge
to a competing payor. They simply require that as fair a discount be given to the
payor who has an EFR contracting provision, o

Anthem BCBSNH does not believe that prohibiting all EFR contract provisions adds value, nor
does it work to solve the problems of the uninsured nor maintain affordabie health care insurance
premiums. The current iaw provides protection for consumers against unfair trade practices of
insurers. Analysis of the facts in any given situation can occur under the present law to determine
whether a contract is anti-competitive,

Anthem is committed to serving every “inch” of New Hampshire, not bits and pieces based on
market potential and-our actions demonstrate it. We would appreciate an opportunity to assist in
your deliberations on this bill and tap our extensive resources in New Hampshire and other states
on this issue. '
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Insurers and health care providers
should understand the competitive

By ERiK F. DYHRKOPP
AND ANDREW H. Kim
SPECIAL TO THE NATIONAL LAW SOURNAL
“GIVE ME THE lowest price you offer to my competi-
:ors.” This simple approach for a buyer to negotiale 2
‘aw price for goods or services that it purchases—the
crice given to a selfer’s most favored customer—is
inown as most favored nation (MFN) pricing. Itls

a feature of many agreements between health .
care providers and health insurers or pre-
seription benefit managers (PBMs).! MFN
clauses assure an insurghce company
that it will receive the benefit of any
price concessions that a health care
srovider extends to other insurers for
services provided to covered patients.
The seeming simplicity of MFN clauses
_—iTis ine complex ellecs ey may
2ave on the market. WFN clauses in-
creasingly are drawing fire from an-
dtrus( enforcement agencies and private groups as po-
tentizlly anti-competitive. For example, in March. the
Federal Trade Commission’s Bureau of Economics is-
sued a stall report on the pharmaceutical industry
which set forth concerns about competition that MFN

racs raise? - .

Last September, the Department of Justice filed suit
against Ohio's ! i r for requiring MF!
Srovisions in contracts wit il

T Cardinal Health Inc., decided last July, a federal
court enjoined a merger of wholesale prescription drug -
distributors in part because they engaged In price coor-
dination by agreeing to provide MFN status to & pur-
chasing group.* In April, a soclety representing 6,800

¢ doctors in Virginia protested an Insurer’s inclusion of an

MFYN clause in its standard provider contract.’

_ The FTC and DOJ have enunciated lwo principal the-
cries behind their objection to MEN clauses: Eirst. they

¢an discourage price competition among health insur-
s and the entry of new insurcrs into a_health care

q'.

RARTUN . ZEARLS K

In Ocean State Physicians Health Plon v Blue Cross
& Blue Skield, the U.S. Court of Appeals for the 1st Cir-
cuit rejected a challenge to Blue Cross’ MFN agree-
ments. stating that “it would seem silly 10 argue that a
policy to pay the same amount for the same service is.
anticompetitive, even on the part of one who has mar-
ket power. This, it would seem, is what competition is
all about.”” In 1995, the 7th Circuit remarked that
* *[m}ost favored nations’ clauses are standard devices

i STRTE NGy can lacilitate price maintenance ~ by which buyers try to bargain {or low prices, by getting

Fmong- health care providers. Given the increasing
scrutiny from these agencles, insurers and health care
providers should undersiand the pro- and anti-competi-

tve tendencies of MEN clauses and evaluate which ten- .

dencies may prevail in their use ol such provisions.

A typical MFN clause in an agreement between an
insurer and health care provider is: “[Tlhe aggregate
rates of payment under this Agreement...between [Pur-
chaser] and {Provider] shall be lower than or equal to
the best, most favorable rates available to
ernmental payer...”* - - e twlltom :

- At first blush, MFN ‘clauses appear 1o be no more
than procompetitive ¢orts by buyers to reduce health -
" care costs. Some courts have focused on this poin

validating the use of MFN clauses. ™ ;

Mr. Dyhrkopp Is a paitner. and Mr. Kim an assoclate, &t

any non-gov- -

the sefler to agree to treat them as favorably as any of
their other customers...[Tlhat is the sort of conduct
that the antitrust laws seek to encourage.™

Economic theery provides additional explanation of
MEFN clauses’ procompetitive benefits: They can enable

‘purchasers to avold search-and-transaction costs in se-,
“curing the best available price. Instead of costly com-

parison shopping to determine whether a health care
provjder Is charging a fafr price for a service, a buyer
o e [szs:nrs' PAGE B12]
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MF N pricing clauses are attracting agency scrutiny

['MFN' FROM PAGE BT

instead can rely on an MFN arrangement
to assure fair pricing. based on the pre-
sumption that the provider would not
survive long in the marketplace if its low-
est price o customers was significantly
above market.

MFN clauses can also facilitate pricing
flexibiiity in long-term cantracts. Partles
to a long-term contract often want
agreed-upen prices to respond to
changes in market conditions but want to
ensure that any price-adjustment mech-
anism is fair to both buyer and seller. An
MFN clause can meet this need, and
aveid significant renegotiatien casis, by
allowing-a seller to adjust pricesin a con-
tract to the lowest price it offers other

customers.'® This gives the seller free-
dom to adjust contract prices [n response
to market conditions.. but the seller’s
ability to abuse this freedom by c¢harging
above-market prices is jimited because it
can do so only i it does not charge a low-
er price to any of its other customers.

Antitrust concerns

overament believes that ME
clauses may sappress price competition
among insUTers oy discouraging 0

YVIGETS woGilenng 3
discounts tg insurers. A provider desic-
ing to reduce its fees for a new insurer in
order to be deemed an approved
provider of services for that insurer’s
customers must offer the same price re-

tected Insurers account for a 1aTge por-,
- tion of the providers salty, the exiension

duction to all ather insurers protected by
MFN clauses.
il patients covered by these MEN-prg-

P duclions 1o servi

provider may decide that
offset gains that could result from sales
of services to additional patients covered
by the new insurer. In;ucLa.&i&ni{;Jn,
dgreementswiird €rs mav deter the
cofler insurer. 50, 1 er INsur-
er will Tave no discaunt to pass on 10 its
customers in the form of lower fees.

rates because they did not want to ex-
tend the same discounts to their RxCare
business. Both TPA and RxCare entered
into a censent order forbidding MFX
clauses in contracts with pharmacics.

Assessing the risks

In assessing the antitrust expesure
faced by heaith care purchasers and
prorviders, certain red [lags mavy warn
against the use or enforcement of MFXN
clauses. First, if the insurer covers a high
percentage of patients in a particelar
area, and has contracts with a high per-

cenage of providers or accounts for a

high percentage of payments w them,
use of MFN agreements in that area may
give rise w concerns about

znticompetitive effects,

The antitrust authorities
have not specificd thresh.
olds for these factors. In
praciice. however, the DOJ
tas pursued MIN agree-
menws when market pres-
In
Medical Mutuat of Ohio, for
example. the DOJ noted
Mutual cov-
en-
ruiiees. consiltuting about
36% of the commercially
insured local population.’™

Moreover, the DOJ noted that 25% t
30° of the commercial pavments o local
hospitals came from Medical Mutual,® In
Vision Service Plan, 98% ol all licensed
oplometrists in Nevada and 90% in Cali-
fornia participated in Vision Service
Plan’s program. which also covered 37
million enrollees in California.?

In Delta Dental of Rhode Island, Delia
Dental had recruited about 90%

ence was very clear.

that Medical

ered  over 730,000

tists practicing in Rhode Island. and cov-

11) Fur ease of ==

poye

In assessing the
potential antitrust
risks, certain red
flags may warn
against the useor
enforcement of
an MEN clause.

19231,

0241 June 13,1993

(10}t See id.

of den-

tered into an MFN arrangement with a
buver to limit competition ameng them-
selves. as in Cardinal Health, they risk
being challenged by antitrust enforcers.

Insurers and providers should care-
fully weigh potential procompetitive and
anti-competitive effects of using MFEN
clauses in their contracts. Antitrust en-
forcers are careflully scrutinizing such
arrangements, so it is important that en-
tities fully understand these effects and .
whether the procempetitive effects out-
weigh the anti-competitive ones, before
DQJ or the FTC come knocking.

ssace, the term Tinsurere” shall
refer to hoth third-party payers fur health care ser-
vices and prescripton benelit managers.

21 Ron Levy, FTC, The Pharma-
crutcal Industry: A Discussion of
Campetitise and Antitrust lssues in
an Eaviroament af Change 101-04 - .
119%9) {Stail Repori).

131 Complaing, LS. v. Mrdical
Muteal of Ohin, No. 1:98-CV.2172
5.0, Ohio Sep. 23, 1993)

13 12 F. Supp.2d 34.63 [D.D'.C.

31 Bob Rayner and Deborah Kel-
§ s tors, Teigor at Odds over
Pac: Fee Changes, Timing Draw-
irz Criticism,” Hichmand Times-
Dispacch. April 5, [999, av AdL

16 Sve Exhibit 1 to Petitinn and
Curmplaint of Health Systems [nter- .
radsnal Ine. and Qualmed Plans
far Health of Pennsylvania Inc., In
re Indepandence Bius Cross, Ducket No. M95-06-

[F1692 F. Supp. 32. 71 (D.AL. 1938).

15163 F.3d 1404, 1415 (7uh Cir, 1995).

171 Juseph Kattan and Scoit A. Stempel, “Antitrust
Enfarcemrns and Most Favored Nation Clauses,”
Antitrust. Summer 1996, a1 21

(11} As an Olustration, DOJ noted in is challengs
10 an MEN clause between an insurer, Vision Service
Plan. and its paricipating optometrists and ophihal-
mulugisis, that prices charged for services in areas
where VSP had subsantial market presenca ranged

thereby reducing price competition be-
wween such insurers and larger insurers
already established in a market

This can place smaller insurers at a
significant competilive disadvaniage.
Smaller insurers, often possessing a lim-
ited pool of providers approved for use
by customers, may need to compete on
price to attract customers {rom larger ri-
vals. As explained, however. MFN clags-
es with large, dominant insurers can dis-
courage providers from offering lower
prices to smaller insurers. thus impair-
ing the ability of these insurers to offer
competitive pricing to consumers, Eor
_this_reasan. small insurers mav deciine
to enter a market in which a largetisu
éf covers manv o[ _the pauens Ih.ne
“UTAFKel and has MEN arranﬂcmon?\_\#n

Such a scenario is deseribed in US. «-
Delta Dental of Rhode Island.’* In that
case, the DOJ alleged in part that Deita
Dental’s MFN agreement with Rhode [s-
land dentists blocked the eatry of 2 #ival
insurer. Dental Blue PPO. 2 nascent PPO
{preferred provider organization of Bise
Cross and Blue Shield of Massachus
Dental Blue PPO had recruited a nut
of dentisis in Rhode Island. securi
rates some 14°% below those of Deie
Denial on average.

Defta Dental respo
ing 1o enforce iis
agalnst thuse denti

reainn.

5. Spevilic

manded o be charzed the same fees e
densisss charged Dentad Blue. Not sur-
prisingly, Dental Blues dentists deseried

and retusned 1o Dekia Dental. and Sental
Blue PPQ was unabiz ta establ
a lower-priced alternative dental
ance plan in Rhode [sland.'*

MEN agreemenis may alsa inhidit in-
novaiien in the provision of services and
managerient of costs. Because iheir ri-
vals are unable to obtain sclective price
discounts from providers, insurers fack
incentive w develop  cost-recucing
strategies, such as narrow-ganel healtn
plans and efllicient case management.™

Finally, MFN pacis may spark concern
that theyv discourage price competition
among providers. [n Cardinal Health. the
FTC wargeted dreg distributors who en-
tered into an MEN agreement wiih a sin-
gle pharmacecutical purchasing organi-
zation, VHA'3 The FTC charged that “in
practice. the [MFXN] elause functioned 1o
guarantee that no other cuslomer would
be charged a price lower than the VHA
In pther words, the agrcement served o
police the [drug distributors) from irying
to undercut one another in the computi-
tive marketplace.™'"

A similar  problem

invalving a

. =0 o N from 59510 3110, in contrast 10 570 to $80 in areas S_— .t O i . nifest
ered 37._),0 o -i::.'.. of the pﬁnp]e in the [ neceil bad a smaler presence, Compatilive Impact prov ider %\l\.ncd m]sulrcr “;S niaﬂ:.esdcd
state with dental insurance,™ Statement. US. v. Visisa Service Plan, 19961 Trade in the FTC's complaint and conseat de-

Sccond, an insurer should evaluate  Cas. (CCEN T 71404 209 77,042 {Jan. 26, 1993) (Vie cree with RxCare of Tennessee Inc. and
whether its use of an MFN clause has :'g:;’;F‘:::z‘;:‘c?f."h:lﬁa-'l}.:'r‘:é:r?;“‘;d!f! may the Tennessee Pharmacists Associativn

H N 1 lOWer prices . . .
had }hc intended efTect of lowering the 1o other pw.—hw;{_s"g.,mp,;;u.-,igm,;ﬂ;_,,,_ (TPA} in the RxCare procccdl.ng:' l?x-
fees it must pay te health care providers  ment at 4, Medical Muweal, No. 1:98-C¥-2172 (Sept. Care was a pharmacy network that in-
for services performed on covered pa- 23, 1993) 1 Medicad Mutual CIS), cluded at least 93% of all chain and in-
tients. In Delt { (12) Cumplaint at 11 19-25, LS. v. Delea Dental of ndent pharmaci in Tennessce,
a D"”“’_' DOJ charged that gy 40100 No €A 96117 D AL Feb. 29, 17961, depe ) P cles Tennessec,
Delta Dental had acknow!edged that its and was owned by TPA, Tenncssee’s
X . . H iss. Rx-
{FN had not generated any meaningful (14)see Medical Mutuat €15, supra .11, a1 10. largest association of pharmacisis. Ry
. | savings for deatal services. and the court (15,12 F. Supp 2d a1 65 Care filled prescriptions on behalf of in-
{ reiied on this assertion in denying Delta ”6”,,' i ) ' surcers and PBMs, and its contracts with
. ; P R A . . .
j D(.‘m-a._i § motion to du.mlss.' . {17) Complaint and Decision and Qrder, In re Bx- member ph.?r.maclcs Included  MFN
" Third, government suspicion is partic-  Care. docket C-3664 (FTC proceeding June 10, clauses requiring that, i! a nelwork
ularly apt to be aroused if an MEN clause 1796 member accepted a reimbursement
is imposed by an organization that itself {13 Xautan and Sieropel, supra n.9, 31 24, e e rate that was lower than RxCarc's rate

is controlled by health care providers, as

(200 id.

(17 Medical Muwal CI5, supra n.11.aL 3.

for filling drug prescriptions from any-

_one else, the member thercaler would
accept this lower rate as RxCare’s new
rate.

The FTC charged that the MEN clause
had the effect of deterring pharmacists v
from accepting lower rekmbursement ;;‘3:{

SR

was true in RxCare, In such cases.
providers have an incentive to use MEN
clauses as a mechanism for discouraging

. . each other from discounting prices.?

. B Fourth,“I ‘there ks evidence that ..

{21} Vision Service Flan OIS supra n.11. a1 77.041.

{22) Delta Dental Cornplaint, supra n.12, a1 1 3.

(23} US. v, Delis Dental of Rhoda Island, 19961 |
Trade Cas_ (CCH) 71,609, s 1 78,316 (D.RL 19961 i ¢

(24} The FTC recentdy elaborated on this theory in ~
ity S1alT Repart, Swall Report, supra n2, 21103 .
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2ND CASE of Level 1 printed in FULL format.
UNITED STATES OF AMERICA, Plaintiff, vs. DELTA DENTAL OF RHODE ISLAND, Defendant.
Civil Action No. 96-113P
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF RHODE ISLAND

1997 U.S. Dist. LEXIS 11239; 1997-2 Trade Cas. (CCH) P71,860
July 2, 1997, Decided

July 2, 1997, Entered

CORE TERMS: dentist, dental, reimbursement, non-delta, patient, certification, provider, issue of fact,
participating, distributed, distribute, notice, Delta's Rules, principal office, duly authorized, designated,
referenced, monitoring, customary, enforcing, revised

COUNSEL: [*1] For UNITED STATES OF
AMERICA, plaintiff: Anthony C. DiGiola, US
Atomey's Office, Providence, RI. Anne K. Bingaman,
Joel I. Klein, Rebecca P. Dick, Gail Kursh, David C.
Jordan, Steven Kramer, Paul J. O'Donnell, Michael
S. Spector, U.S. Dept. of Justice, Antitrust Division,
Washington, DC.

For DELTA DENTAL OF RI, defendant: William
R. Landry, Michael W. Carroll, Blish & Cavanagh,
Providence, RI. William Kopit, Esq., Epstein, Becker
& Green, P.C., Washington, DC.

JUDGES: Raymond J. Pettine, UNITED STATES
DISTRICT JUDGE '

OPINIONBY: Raymond 1. Pettine

OPINION: FINAL JUDGMENT

Plaintiff, United States of America, filed its
Complaint on February 29, 1996.  Plaintiff and
Defendant, by their respective attorneys, have consented
to the entry of this Final Judgment without trial or fi-
nal adjudication of any issue of fact or law. This Finat
Judgment shall not be evidence against or an admission
by any party of any issue of fact or law, nor a determina-
tion that any violation of law has occurred. Therefore,
before the taking of any trial testimony and without trial
of any issue of fact or law, and upon consent of the
parties, it is

ORDERED, ADJUDGED, AND DECREED, as fol-
lows:

L

JURISDICTION

This [*2) Court has jurisdiction over the subject mat-
ter of this action and over each of the consenting parties.
The Complaint states a claim upon which relief may be
granted against Delta under Section 1 of the Sherman
Act, ISUS.C. §1.

1I.
"DEFINITIONS
As used herein, the term:

(A) "Defendant” or "Delta” means Delta Dental of
Rhode Island. :

(B) “Participating Dentist's Agreement” means
Delta's agreement with dentists for the provision of
demtal services to Delia’s subscribers, including Delta’s
Rules and Regulations referenced in the agreement, and
all amendments and additions to any such agreement.

(C) "Participating Dentist” means any demisf who has
agreed to comply with the terms of the Participating
Dentist's Agreement.

(D) "Most Favored Nation Ciause” means:

(1) paragraph 10 of Delta’s Rules and Regulations,
sometimes characterized as Delta's "Prudent Buyer
Policy,” pursuant to which:

Delta Dental reserves the right to limit reimbursements
to dentists to such levels as such dentists have agreed to
accept as reimbursement from other non-governmental
dental benefits reimbursement programs;” or

(2) any contractual provision, policy, or practice
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1997 U.S. Dist. LEXIS 11239, *2; 1997-2 Trade Cas. (CCH) P71,860

which requires [*3] a dentist to charge Delta no more
than the lowest fee charged by that dentist to any non-
Delta plan or patient,

(E) "Usual and customary fees" means the fees for
services and material that dentists usually charge, be-
fore any discounting, to their patients.

Iil,
- APPLICABILITY

This Final Judgment applies to Delia and to its suc-
cessors and assigns, and to all other persons (including
Participating Dentists) in active concert or participation
with any of them, who have received actual notice of the
Final Judgment by personal service or otherwise.

V.
FROHIBITED CONDUCT
Delta is enjoined and restrained from:

(A) maintaining, adopting, or enforcing any Most
Favored Nation Clause or similar provision in any
Participating Dentist's Agreement, or by any other
means ot methods;

(B) maintaining, adopting, or enforcing any policy or
practice varying Delta's payments to, or other treatment
of, any dentist because the dentist charges any non-Delta
patient or plan a fee lower than the fee the dentist charges
Delta;

(C) taking any action to discourage any dentist from
participating in any non-Delta plan or from offering or
charging to any non-Delia patient, or any non-Delta
plan, [*4] any fee lower than that paid to the dentist
by Delta; and

(D) monitoring, auditing, or obtaining from any dén-
tist the fees a particular dentist charges any non-Delta
patient or any non-Delta plan, except as provided-in
Section V.,

V.
PERMITTED ACTIVITIES

Nothing herein shall be construed so as to preclude
Delta from:

(A) establishing preferred provider networks or other
forms of limited panels of providers, including dis-
counted fee panels, recruiting dentists who are partic-
ipating with other dental plans in similar panels, and
negotiating bi-lateral fee arrangements with such den-
tists, provided that such activity does not violate any
provision of Section IV; '

(B) establishing provider reimbursement levels as may
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be reasonable and necessary to respond to market con-
ditions and having different reimbursement levels for
different categories or panels of providers, provided
that Delta's criteria for differentiation in reimbursement
among categories or panels of dentists are not based on
their participation in other dental plans, on fees those
dentists offer other dental plans or persons, or on fees
those dentists agree upon with other dental plans or per-
sons; and

(C) coliecting [*5] through otherwise lawful means,
including use of a survey sent to all Participating
Dentists, (1) Participating Dentists’ usual and custom-
ary fees for each applicable service, provided that such
information is collected uniformly from all Participating
Dentists; and (2) data and infermation, including reim-
bursement levels, regarding other dental plans.

VI.
NULLIFICATION

Delta's Most Favored Nation Clause shall be null
and void and Delta shall impose no obligation arising
from it on any Participating Dentist. Within 90 days
of entry of this Final Judgment, Delta shall disseminate
to each Delta participating Dentist revised Rules and
Regulations, referenced in the Participating Dentist's
Agreement, that omit the Most Favored Nation Clause.
.Delta shall eliminate the Most Favored Nation Clause
frem all Participating Dentist's Agreements entered into
after entry of this Final judgment.

VII.
COMPLIANCE MEASURES
The Delta shall:

(A) distribute, within 60 days of the entry of this Final
Judgment, a copy of this Final Judgment te: (1) all Delta
officers and directors; and (2} all Delta employees who
have any responsibility for approving, disapproving,
monitoring, recommending, [*6] or implementing any
provisions in agreements with Participating Dentists.

(B) distribute in a timely manner a copy of this Final
Judgment to any officer, director, or employee who suc-
ceeds to a position described in Section VII(A)(1) or
@)

(C) obtain from each present or future officer, direc-
tor, or employee designated in Section VII(A)1) or (2),
within 60 days of entry of this Final Judgment or of the
person's succession to a designated position, a written
certification that he or she: (1) has read, understands,
and agrees to abide by the terms of this Final Judgment,
and (2) has been advised and understands that his or her
faiture to comply with this Final Judgment may result
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in conviction for criminal contempt of court;

(D} maintain a record of persons to whom the Final
Judgment has been distributed and from whom, pursuant
to Section VII{C), the certification has been obtained;

(E) distribute, within 60 days of the entry of this Final
Judgment, a copy of the attached letter, which has been
approved by the Antitrust Division, by first-class mail
to all currently Participating Dentists; and

(F) report to the Plaintiff any violation of the Final
Judgment.

VIII.
CERTIFICATION {*7]

{A) Within 100 days of the entry of this Final
Judgment, Delta shall certify to the Plaintiff whether it
has: (1) disseminated revised Rules and Regulations pur-
suant to Section VI; (2} distributed the Final Judgment
in accordance with Section VII{A); (3) obtained certifi-
cations in accordance with Section VII(C); and (4) dis-
tributed copies of the attached letter in accordance with
Section VII(E).

(B) Forten years after the entry of this Final Judgment,
on or before its anniversary date, Delta shall file with the
Plaintiff an annual Declaration as to the fact and manner
of its compliance with the provisions of Sections IV, V,
VI, and VII.

IX.
PLAINTIFF'S ACCESS TO INFORMATION

(A) To determine or secure compliance with this
Final Judgment, duly authorized representatives of the
Plaintiff, upon writien request of the Assistant Attorney
General in charge of the Antitrust Division and on rea-
sonable notice to Delta made to its principal office, shall
be permitted, subject to any legally recognized privilege:

(1) access during Delta's office hours to inspect and
copy all documents in the possession or under the con-
trol of Delta, who may have counsel present, relating to
any matters [*8) contained in this Final Judgment; and

(2) subject 1o the reasonablé convenience of Delta and
without restraint or interference from it, to interview
officers, employees or agents of Delta, who may have
Delia’s counsel and/or their own counsel present, re-
garding such matters.

(B) Upon the written request of the Assistant Attorney
General in charge of the Antitrust Division made to
Delta's principal office, Delta shall submit such written
reports, under oath if requested, relating to any matters
contained in this Final Judgment as may be reasonably
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requested, subject to any legally recognized privilege.

(C) Delta shall have the right to be represented by
counsel in any process under this Section.

(D) No information or documients obtained by the
means provided in Section IX shall be divulged by the
Plaintiff to any person other than duly authorized repre-
sentatives of the Executive Branch of the United States,
except in the course of legal proceedings to which the
United States is a party, or for the purpose of securing
compliance with this Final Judgment, or as otherwise
required by law.

(E) If at the rime information or documents are fur-
nished by Delta to Plaintiff, Delta represents [*9] and
identifies in writing the material in any such informa-
tion or documents to which a claim of protection may
be asserted under Rule 26(c)(7) of the Federal Rules of
Civil Procedure, and Delia marks each pertinent page
of such material, "subject to claim of protection under
Rule 26{c)(7) of the Federal Rules of Civi! Procedure,”
then 10 days’ notice shall be given by Plaintiff to Delta
prior 10 divulging such material in any legal proceeding
(other than a grand jury proceeding) to which Delta is
not a party. '

{F) Nothing in this Final Judgment prohibits the
Plaintiff from using any other investigatory method au-
thorized by law.

X

FURTHER
JUDGMENT

ELEMENTS OF THE FINAL

(A) This Final Judgment shall expire ten years from
the date of its entry,

(B) Jurisdiction is retained by this Court for the pur-
pose of enabling either of the parties to this Final
Judgment, but no other person, to apply to this Court
at any time for further orders and directions as may be
necessary or appropriate to carry out or construe this
Final Judgment; to modify or terminate any of its pro-
visions, based on changed circumstances of fact or law
warranting such action; to enforce compliance; and to
punish [*10] violations of its provisions.

(C) This Court finds that this Final Judgment is in
the public interest as it effectively eliminates the Most
Favored Nation Clause. For the reasous set forth in
the Competitive Impact Statement, which is attached,
eliminating the Most Favored Nation Clause dismantles
a significant barrier to the entry of new dental insur-
ance plans into the Rhode Island market. This Final
Judgment will open the Rhode Island market to other
dental insurance plans, which ultimately should provide
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Rhode Island consumers with increased dental insurance UNITED STATES DISTRICT JUDGE
options.

DATED: 1/2/97

Raymond J. Pettine
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HOUSE COMMITTEE ON COMMERCE
EXECUTIVE SESSION on SB 316

BILL TITLE: relative to "most favored nation" or "equally favored nation" provisions
in insurance provider contracts.

DATE: May 9, 2000

LOB ROOM: 302

Amendments:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:

Motions: OTPIA, ITL, Re-Refer, Interim Study (Please circle one.)
Moved by Rep. McGough

Seconded by Rep. Taylor

Vote: 18-1 (Please attach record of roll call vote.)

Motions: OTP, OTP/A, ITL, Re-Refer, Interim Study (Please circle one.)
Moved by Rep.
Seconded by Rep.

Vote: (Please attach record of roll call vote.)

CONSENT CALENDAR VOTE: 19-0/Yes
'\ ot;a to place on Consent Calendar must be unanimous,)
Statemeﬁt of Intent: Refer to Committee Report
Respectfully submitted,

p. Stephen G_Avery, Clerk
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HOUSE COMMITTEE ON COMMERCE

EXECUTIVE SESSION on SB 316

BILL TITLE: “M@,f,&i mﬂ_ﬂ .

DATE: 3—9-00

LOB ROOM: 202

Amendments:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. , OLS Document #: _

Motions: OTP/A, ITL, Re-Refer, Interim Study (Please circle one.)

Moved by Rep. f ELC& Wy L

Seconded by Rep. T@l(" _Qﬂ—n !

Vote: !gﬂ ) (Please attach record of roll call vote.)
Motions: OTP, OTP/A, ITL, Re-Refer, Interim Study (Please circle one.)

Moved by; Rep.

Seconded by Rep.

Vote: (Please attach record of roll call vote.)

CONSENT CALENDAR voTE: 1A~ O

{(Vote to place on Consent Calendar must be unanimous.)

Statement of Intent: Refer to Committee Report
Respectfully submitted,

Rep. Stephen G. Avery, Clerk

Adopted/Failed
Adopted/Failed

Adopted/Failed
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Hunt, John B, Chairman

Francoeur, Shei.la T, V Chairman

Herman,r Keith R

Tsiros, William B -

Belanger, Ronald J

McGough, Tim S .

Avery, Stephen G, Clerk

" Kenney, Joseph D

Langley, Jane S

Pappas, Marc P

Dalianis, Griffin T

DiFruscia, Anthony R

Marshall, Gene B

Clark, Martha Fuller

Crosby, ToniM

RusScll, Ronald G |

Reardon, Tara G

Vachon, Dennis P

Taylor, Kathleen N

Curran, James C

Garrish, Linda L

Keye, Harvey
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COMMITTEE REPORT

COMMITTEE: Commerce
BILL NUMBER: SB 316
TITLE: relative to "most favored nation" or "equally favored nation" provisicns in

insurance provider contracts.

DATE: May 9, 2000 CONSENT CALENDAR YES X ~No []

OUGHT TO PASS
OUGHT TO PASS WITH AMENDMENT
INEXPEDIENT TO LEGISLATE

RE-REFER

O000XK

REFER TO COMMITTEE FOR INTERIM STUDY

(Available only in second year of biennium.)

STATEMENT OF INTENT
{Include Committee Vote)

Most favored or equally favored nation provisions in insurance provider contracts refer to language
in a contract between a doctor or hospital and an insurance carrier that require the provider to give
the same or better fee scale to any carrier with this clause in the contract. For example, an
insurance plan negotiates a price for a given service from a hospital and they have a most favored
nation clause in their contract, then another plan negotiates a better price from the same hospital.
The hospital must now offer that better price to the first plan because of the MFN clause. The
committee felt that this type of contract provision discourages competition in the market and
unfairly allows certain insurance plans with very large market share to benefit from the negotiating
of smaller plans trying to break into the New Hampshire health care marketplace. Although the
committee is usually uncomfortable intruding into contract negotiations between private parties, the
committee feels the health care consumer is best served by prohibiting this type of provision in order
to encourage more insurance plans to enter into our state’s market. In the past many types of
legislative remedies involving health insurance contracts have passed including terms of payment,
review period for new contracts and many benefit mandates. The committee examined this issue in
subcommittee and found that many small providers such as small family practice physician practices
are forced to “take it or leave it” when it comes to contracts with large insurance plans. Larger
hospitals have the ability to refuse these provisions but many of the state’s 26 acute-care hospitals
do not have that luxury. Only one insurance plan, the state’s largest, appeared in opposition to this
bill, and the insurance department, the NH Medical Society, and several other insurance plans
appeared in support. While we found only one such EFN agreement in place and no MFN clauses
readily apparent, the committee believes passage of this legislation is in the best long-term interest
of the New Hampshire health insurance market and in the best interest of the consumer.

Vote 18-1.



CONSENT CALENDAR

Rep. Tim S. McGough
FOR THE COMMITTEE

Original: House Clerk
ce:  Committee Bill file

USE ANOTHER REPORT FOR MINORITY REPORT



Commerce

SB 816, relative to "most favored nation" or "equally favored nation" provisions in insurance
provider contracts. QUGHT TO PASS

Rep. Tim S. McGough for Commerce: Most favored or equally favored nation provisions in insurance
provider contracts refer to language in a contract between a doctor or hospital and an insurance
carrier that require the provider to give the same or better fee scale to any carrier with this clause in
the contract. For example, an insurance plan negotiates a price for a given service from a hospital
and they have a most favored nation clause in their contract, then another plan negotiates a hetter
‘price from the same hospital. The hospital must now offer that better price to the first plan because
of the MFN clause. The committee felt that this type of contract provision discourages competition
in the market and unfairly allows certain insurance plans with very large market share to benefit
from the negotiating of smaller plans trying to break into the New Hampshire health care
marketplace. Although the committee 18 usually uncomfortable intruding into contract negotiations
between private parties, the committee feels the health care consumer is best served by prohibiting
this type of provision in order to encourage more insurance plans to enter into our state’s market. In
the past many types of legislative remedies involving health insurance contracts have passed
including terms of payment, review period for new contracts and many benefit mandates. The
committee examined this issue in subcommittee and found that many small providers such as small
family practice physician practices are forced to “take it or leave it” when it comes to contracts with
large insurance plans. Larger hospitals have the ability to refuse these provisions but many of the
gtate’s 26 acute-care hospitals do not have that luxury. Only one insurance plan, the state's largest,
appeared in opposition to this bill, and the insurance department, the NH Medical Society, and
severa) other insurance plans appeared in support. While we found only one such EFN agreement in
place and no MFN clauses readily apparent, the committee believes passage of this legislation is in
the best long-term interest of the New Hampshire health insurance market and in the best interest
of the consumer. Vote 18-1.
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