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SENATE BILL 311
AN ACT relative to the recovery of public assistance.
SPONSORS: Sen. J. King, Dist 18

COMMITTEE:  Public Institutions, Health and Human Services

AMENDED ANALYSIS

Thie bill clarifies the procedure for the placement of liens and the recovery of certain categories
of public assistance provided by the department of health and human services.

............................................................................

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [in-brackete-and struckthrouph.]

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand
AN ACT relative to the recovery of public assistance.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Responsibility for Public Medical Assistance. Amend RSA 167:3-b to read as follows:
167:3-b Responsibility for Public Medical Assistance. The provisions of RSA 167:2, 3 and 3-a, do
not apply to the administration of medical assistance[—exeept-with-respeet-to—the—spouse—of the

=L SLET. Q ada-eaies BRe-GE—5 eee—or-the-paren oi-auah &l I - a3 - =T A =

2 New Paragraph; Definitions. Amend RSA 167:6 by inserting after paragraph VII the following
new paragraph:

VIII. For purposes hereof, the terms “spouse” and “surviving spouse” shall include anyone
currently legally married to a recipient, or who was legally married to a recipient at the time of the
recipient’s death, and shall not include those to whom a legal separation has been granted by a court
of competent jurisdiction.

3 Recovery for Assistance Furnished. Amend RSA 167:13 to read as follows:
167:13 Recovery for Assistance Furnished.

1. Except as provided in paragraph II, if at any time during the continuance of
assistance, the recipient or the husband or wife of the recipient becomes possessed of any property or
income in excess of the amount stated in the application. it shall be the duty of the recipient within
10 calendar days to notify the commissioner of the department of health and human services of the
receipt or possession of such property or income. On the death of a recipient of [eld-age] assistance
or aid to the permanently and totally disabled, the total amount of assistance paid under this
chapter or RSA 161 shall be allowed as a claim against the estate of such person after payment of
the charges in the priority set forth in RSA 554:19. No claim shall be imposed against the real estate
of a recipient of old age assistance or aid to the permanently and totally disabled while it is occupied
as a home by a surviving spouse, or against any personal property of less than $100 in value. The
federal government shall be entitled, as long as required as a condition to federal financial
participation, to such proportion of the net amount collected from the estate of a recipient of old age
agsistance or aid to the permanently and totally disabled as the federal participation bears to the
total amount of assistance granted said recipient.

II. Notwithstanding paragraph I, for medical assistance, no resources of the
community spouse shall be deemed available to the institutionalized spouse during the

continuous period in which an institutionalized spouse is in an institution, and after the
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SB 311- AS AMENDED BY THE SENATE
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month in which an institutionalized spouse is determined to be eligible for medical
assistance benefits.
III. The department may waive adjustment or recovery in cases in which:
(a) It is not cost-effective to recover from an individual’s estate; or
(b) Recovery would result in an undue hardship as determined in
accordance with rules cidopted pursuant to RSA 541-A.
4 Claims and Liens. RSA 167:14 is repealed and reenacted to read as follows:

I. The estate of every recipient and the estate of a recipient’s spouse, if any, owned severally
or as joint tenants, shall be liable for all financial old age assistance or aid to the permanently
disabled granted to the recipient; provided, however, that the estate of a recipient’s spouse shall be
liable only for such financial assistance as was granted to the recipient during the time that the
recipient and the recipient’s spouse were neithér legally separated nor divorced. After providing all
owners of the real property with prior notice and an opportunity for a hearing, the commissioner of
the department of health and human services shall file with the register of deeds of the county in
which the recipient, or the spouse of the recipient, if any, owns real property, notice of the lien. Such
notice of lien shall contain the names of the recipient and the recipient’s spouse, if any. All such
liens shall continue during the lifetime of the recipient and of the spouse of the recipient, if any, and
until enforced as provided in this section, unless soconer released by the commissioner of the
department of health and human services. The register of deeds shall keep a suitable record of such
notices of lien without charging any fee therefore and enter on the record an acknowledgment of
satisfaction or release updn written request from the commissioner of the department of health and
human services. ’ -

II. Subject to RSA 167:16-a, the estate of every recipient shall be liable for all medical
assistance granted to the recipient, and the commissioner of the department of health and human
services shall file a claim for recovery against the recipient's estate. No notice of lien may be filed
against real property with respect to medical assistance except in conformance with RSA 167:16-a.

5 Enforcement of Assistance Liens; Restricted to Recipient Assets. Amend RSA 167:16, I-11I to
read as follows:

I. Assistance liens arising under this chapter or RSA 161 may be enforced by a bill in equity,
or, in the case of liens against real estate which have been duly filed under RSA 167:14, by filing a
timely and verified notice of lien with the probate court with jurisdiction over the estate of the
recipient [erveeipient-epouse] and mailing a copy of said notice and a verified claim for recovery of
assistance payments to the administrator of the estate.

II. The commissioner may enforce the liquidated amount of an assistance lien against real
estate by filing a timely and verified notice with the probate court and submitting a timely and
verified claim against the estate of the recipient{-orrecipient-apouse;] which sets forth the dates and
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amounts of assistance paid. Such claims shall be timely if filed within 6 montha from the initial
grant of administration for the estate in question.
II1. Notwithstanding RSA 556:5 and any other provision of law to the contrary, the
administrator of a recipient's estate{—er—the—estate—of—a—reecipiente—spouse;] shall be conclusively

presumed to have accepted a claim for recovery of assistance which is [the-subjeet-ofa-tion-against
real-estate] subject to the jurisdiction of the probate court unless, within 12 months from the initial

grant of administration, the administrator commences an equitable action in the superior court
challenging the validity or amount of the commissioner's claim and lien.
6 Limitations on Recovery of Assistance. RSA 167:16-a, [V is repealed and reenacted to read as
follows: )
IV. Notwithstanding any provision of law to the contrary, there shall be no adjustment or

recovery of medical assistance correctly paid on behalf of such an individual, except from the estate

" of an individual who was 55 years of age or older when the individual received such assistance, and

then only after the death of the surviving spouse, if any, and only at a time when:

(a) The individual has no surviving child who is under 21 years of age or is blind or
permanently and totally disabled.

(b) In the case of a lien on an individual's home under subparagraph I(b):

(1) There is no sibling of the individual who has continuously and lawfully resided in
the individual's home for a period beginning at least one year immediately before the date of the
individual’s admission to the medical institution, nursing facility or intermediate care facility for the
mentally retarded through the present; or '

(2) There is no son or daughter of the individual who has continuously resided in the
individual’s home for a period beginning at least 2 years immediately before the date of the
individual’'s admission to the medical institution, nursing facility, or intermediate care facility for the
mentally retarded and who establishes that he or she provided care to such individual which-
permitted such individual to reside at home rather than in an institution and who is lawfully
residing in such home and has done so on a continuous basis since the date of the individual's
admission.

7 Effective Date. This act shall take effect January 1, 2001.
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Rep. Hattenschwiller, Hills. 29
April 12, 2000

2000-4109h

05/10

Amendment to SB 311

Amend the bill by replacing sections 3 and 4 with the following:

3 Recovery for Assistance Furnished. Amend RSA 167:13 to read as follows:
167:13 Recovery for Assistance Furnished.

I. Except as provided in paragraph II, if at any time during the continuance of
assistance, the recipient or the husband or wife of the recipient becomes possessed of any property or
income in excess of the amount stated in the application, it shall be the duty of the recipient within
10 calendar days to notify the commissioner of the department of health and human services of the
~receipt or ﬁossession of such property or income. On the death of a recipient of old age assistance or
aid to the permanently and totally ciisabled, the total amount of assistance paid under this chapter
or RSA 161 shall be allowed as a claim against the estate of such person after payment of the
charges in the priority set forth in RSA 554:19. No claim shall be imposed against the real estate of

a recipient of old age assistance or aid o the permanently and totally disabled while it is occupied as

~ a home by a surviving spouse, or against any personal property of less than $100 in value. The

federal government shall be entitled, as long as required as a condition to federal financial
participation, to such proportion of the net amount collected from the estate of a recipient of old age
assistance or aid to the permanently and totally disabled as the federal participation bears to the
total amount of assistance granted said recipient.

II. Notwithstanding paragraph I, for medical assistance, no resources of the
community spouse shall be deemed available to the institutionalized spouse during the
continuous period in which an institutionalized spouse is in an institution, and after the
month in which an institutionalized spouse is determined to be eligible for medical
assistance benefits.

IIT. The department may waive adjustment or recovery in cases in which:

(a) It is not cost-effective to recover from an individual’s estate; or
(b) Recovery would result in an undue hardship as determined in
accordance with rules adopted pursuant to RSA 541-A.
4 Claims and Liens. RSA 167:14 is repealed and reenacted to read as follows:

[. The estate of every recipient and the estate of a recipient’s spouse, if any, owned severally
or as joint tenants, shall be liable for all financial old age assistance or aid to the permanently and
totally disabled granted to the recipient; provided, however, that the estate of a recipient's spouse

shall be liable only for such financial assistance as was granted to the recipient during the time that
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the recipient and the recipient’s spouse were neither legally separated nor divorced. After providing
all owners of the real property known to the department with prior notice and an opportunity for a
hearing, the commissioner of the department of health and human services shall file with the
register of deeds of the county in which the recipient, or the spouse of the recipient, if any, owns real
property, notice of the lien. Such notice of lien shall contain the names of the recipient and the
recipient’s spouse, if any. All such liens shall continue during the lifetime of the recipient and of the
spouse of the recipient, if any, and until enforced as provided in this section, unless sooner released
by the commissioner of the department of health and human services. The register of deeds shall
keep a suitable record of such notices of lien without charging any fee therefore and enter on the
record an acknowledgment of satisfaction or release upon written request from the commissioner of
the department of health and human services.

II. Subject to RSA 167:16-a, the estate of every recipient shall be liable for all medical
assistance granted to the recipient, and the commissioner of the department of health and human
services shall file a claim for recovery against the recipient's estate. No notice of lien may be filed

against real property with respect to medical assistance except in conformance with RSA 167:16-a.
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HOUSE COMMITTEE ON HEALTH, HUMAN SERVICES AND ELDERLY AFFAIRS

PUBLIC HEARING ON SB 311

BILL TITLE: relative to the recovery of public assistance.
DATE: April 4, 2000
LOB ROOM; 205 Time Public Hearing Called to Order: 11:00 a.m.

Time Adjourned: 12:10 p.m.

(please circle if present)

Bill Sponsors: Sen.dJ. King

TESTIMONY
*  Use asterisk if written testimony and/or amendments are submitted.

SEN. JOHN KING (Sponsor): I support this bill. It was introduced on behalf of the Dept. of Health
and Human Services. I would bring the state into compliance with federal law and places procedure
in line with federal statute.

MR. FRANK NACHMAN (Dept: of Health and Human Services): I support this bill. It was brought
about at the request of the department. The need resulted from the lawsuit against the department
for practices the department was using for recovery of Medicaid funds. This clarifies and complies
with federal law. SB 311 sets up the process for recovery. Amendments made by the Senate were
removed. Old age assistance should be returned to the bill. On line 9, you need to insert “aid to the
terminally and totally disabled”. On line 13, you need to insert “real property known to the
department”.

REP. MARION COPENHAVER: It is not just for medical assistance, is it subject to lien? How often
does the state do this?

MR. NACHMAN: The state doesn’t place a lien on the property of the surviving spouse if that spouse
resides there.

REP. COPENHAVER: If a person owns a property, does the state take a portion of that property?
MR. NACHMAN: The state would try to make recovery by placing a lien on the property.

REP. COPENHAVER: Is it difficult for the estate to sell the property?

MR. NACHMAN: Yes, with a lien it would make it more difficult.

REP. COPENHAVER: Bill in equity?



MR, NACHMAN: It is handled in probate court.
REP. GLORIA SELDIN: If a spouse dies, is a lien placed on the property?

MR. NACHMAN: The state tosses the lawsuit, the spouse lives in the house and the state doesn’t
place a lien on the property if the surviving spouse resides there. RSA 167 is to bring the statute in
line with federal law. It separates the cash program from the medical program. For medical
assistance, can” collect from anyone"” estate but the recipient.

REP. THOMAS DONOVAN: Does the Commissioner have any flexibility in allowing or not allowing
the lien process?

MR.. NACHMAN: This bill would codify the practice and the Commissioner would have more
flexibility, i.e. a hardship waiver.

REP. COPENHAVER.: If a person is in a state hospital, does the state go after recovery of costs?
MR. NACHMAN: The Office of Reimbursement has the separate right to recover.

REP. DANIEL BURNHAM: If 1 were elderly and an individual needs cash, could I get money from
the state in exchange for a lien on my property?

MR. NACHMAN: No. The cash comes through the Old Age Assistance, not a stipend.
REP. SELDIN: What if a person who is on Medicaid does not own a home?

MR. NACHMAN: There is not collection if there is no collection. The asset that is fair game is only
the asset of the recipient.

REP. JAMES PILLIOD: Would legal aid want to do away with liens because it is so complex?
MR. NACHMAN: Legal assistance is here and can answer for themselves.

REP. WALTER RUFFNER: The state program needs to be held in line with the federal for medical
assistance. Does the federal guidelines not ask for the use of liens? If the bill doesn’t pass, we would
not be in line with the federal guidelines. What would happen then?

MR. NACHMAN: I don't know without thinking further about it. We would be out of compliance
with federal guidelines or we may be out of compliance with the Defosses court decision.

CHAIRMAN LARRY EMERTON: Do you run into reverse mortgages? Is there any deterrent in
collection?

MR. NACHMAN: I have not seen one.
REP. ANDRE MARTEL: In talking about Medicaid people who have passed away, is the recovery
that of their costs in their lifetime? If a person is deceased, but the spouse is totally disabled, are

they treated the same way?

MR. NACHMAN: The state would seek to recover, but there may not be any assets to recover.



MR. JONATHON BAIRD (NH Legal Assistance): I support this bill. I agree that this bill needs some
amendments. The background of the DeFosses lawsuit is that Legal Assistance brought the lawsuit
challenging the lines on the process of collection. They were recovering funds from the person in the
process of receiving aid. There are other issues as well. As to the settlement, the department was
required to follow guidelines of federal statute. This legislation would bring the state in compliance
with these federal statutes. In section 6 in the bill, the circumstance of undue hardship, there could
be a waiver on recovery. I suggest an amendment would make it clearer what the process would be
for waiver granting.

REP. BARBARA FRENCH: The federal government does not recover its share?
MR. BAIRD: The lien process discourages people from making an application for assistance.

REP. COPENHAVER: What would you suggest would be the appropriate number for recovery of
personal assets? $100.00 sees a ridiculous amount.

MR. BAIRD: I hesitate to say, a subcommittee would be a good idea?

RETP. SELDIN: Health and Human Services have been directed, as the result of the DeForsses case,
to return money to effected parties?

MR. BAIRD: Yes.

CHAIRMAN EMERTON: What about setting a timeline for recovery?

Respectfully sub .m
. / y
. ’t Case, Cler

Subcommittee: Reps. Haettenschwiller, Martel and Donovan
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S.B. 311
“Relative to the Recovery of Public Assistance”

Written Comments of Ann N. Butenhof, Directing Attorney
Senior Citizens Law Project
New Hampshire Legal Assistance

April 4, 2000

Sections 3 and 4 of the Bill:

There appears to be a conflict between the proposed amendments to RSA 167:13
and the proposed amendments to RSA 167:14.

Under Section 4 of SB 311, the proposed amendments to RSA 167:14 will require
that a notice of lien be filed against all property which belongs to recipients or spouses of
recipients of financial assistance. It does not prohibit the filing of liens when a recipient
or spouse occupies the home.

Under Section 3 of SB 311, the proposed amendments to RSA 167:13 provide
that “[n]o claim shall be imposed against the real estate of a recipient of old age .
assistance or aid to the permanently and totally disabled while it is occupied as a home by
a surviving spouse ....”

A notice of lien filed with a register of deeds is a legal encumbrance on property
and, in our view, is 2 “claim” against the real estate. We therefore suggest that 167:14, at
a minimum, prohibit the filing of liens on real property that is occupied by a reciptent’s
spouse. '

We urge the legislature, however, to go further and abandon altogether the
practice of filing financial assistance liens against real estate that is occupied by a
recipient or a recipient’s spouse. The DesFosses v. Shumway Medicaid lien case has
demonstrated that the State’s harsh lien practice can sentence future generations to
poverty. Having a lien filed on one’s home not only strips an individual of his/her life
savings, but it may destroy credit and prevent the individual from securing a loan to fix
up the property. If a person makes periodic payments to the State in an effort to get a lien
released, that is money that cannot be used for paying other monthly expenses such as
utilities. In short, the lien practice is devastating and humiliating to the individual
homeowners and Medicaid applicants, and it is nét at all clear that it saves the State
money over the long run.




i

Section 6 of the Bill:

This section repeals and reenacts RSA 167:16-a, [V. We recommend that
subsection (b) of that section track the language set forth in federal law, 42 U.S.C. §
1396p(b)(2XB). Although the proposed language is not very different from federal iaw,
it is different, and could cause unnecessary conflict. For instance, subsection (b)(1)
requires a sibling to have been “continuously and lawfully” residing in the home for a
period of one year before nursing home admission in order to be eligible for protections
under this provision. However, the federal law does not contain this condition.

We therefore suggest the following language be substituted for the proposed
language for RSA 167:16-a, IV (b). This language is taken from federal law, 42 U.S.C. §
1396p(b)(2)(B), with very slight modifications:

RSA 167:16-a
IV. LE N ]
(b)  Inthe case of a lien on an individual’s home under subparagraph I(b):

1) no sibling of the individual (who was residing in the individual’s
home for a period of at least one year immediately before the date of the
individual’s admission to the medical institution, nursing facility, or
intermediate care facility for the mentally retarded), and

2) no son or daughter of the individual (who was residing in the
individual’s home for a period of at least two years immediately before
the date of the individual’s admission to the medical institution, nursing
Jacility, or intermediate care facility for the mentally retarded, and who
establishes that he or she provided care to such individual which
permitted such individual to reside at home rather than in an
institution),

is lawfully residing in such home on a continuous basis since the date of the
individual’s admission to the medical institution, nursing facility, or
intermediate care facility for the mentally retarded.
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Date: February 2, 2000
Time: 10:00 AM
Room:LOB 102

The Senate Committee on Public Institutions/Health Human Services held a
h@g_on the following:

relative to the recovery of public assistance.

ers of Committee present: Senator Squires
Senator Gordon

The Chair, Senator James Squires, opened the hearing.

Senator John A. King, D. 18:  Written testimony handed in and read. See
Attachment A and B. :

Senator James W. Squires, D. 12:  Thank you. Frank Nachman.

Frank Nachman, Department of Health and Human Services: Thank you
Senator. For the record my name is Frank Nachman. I'm the Chief Legal Council

for the Department of Health and Human Serwces and as Senator King indicated
this bill was brought at the request of the i 3 [Ewsui

“Tecove by theﬁepartﬁént the process proced : At was using
and essentially as a result of that lawsuit and a settlement agreement the
Department is no longer going to file liens against real property of the recipient
when there’s a surviving spouse residing in the home, not cover the medical
expenses during the lifetime of the spouse of the recipient and not recover from
the estate of the spouse of the Medicaid recipient. These are essentially the
points of the Desfosses lawsuit.

Mr. Nachman begins going through Attachment B in detail.

Senator James W, Squires, D. 12:  Mr. Nachman. Could you, in a nutshell, tell
me what the issues that prompted the original lawsuit which you are referring?

What was the Department doing that brought about this lawsuit and hence the
bill?

Mr. Nachman: The Department was placing liens on property that was_owned
jointly and that’s contrary To FeaeraTra'w'_IE was also, the state law was unclear

but there was a provision thTTowea—ecovery against the surviving spouse of




the recipient for medical assistance. That's prohibited by federal law and that

was the basis of the lawsuit essentially. That was settled. There’s a settlement
agreement-in Desfosses vs. Shumway which requires the state to do certain
things and that’s to change those procedures so they no longer place liens on
any property where there’s a spouse. The state no longer collects for medical
assistance against the estate of the spouse of the recipient. It's limited to the
estate of the recipient themselves. That's, I guess in a nutshell, what the
lawsuit’s about.

Senator James W. Squires, D. 12:  Thank you. Jonathan from NH Legal
Assistance,

Jonathan Baird, NH Legal Assistance: Senators, my name is Jonathan Baird. 1
am an attorney at NH Legal Assistance and also the lobbyist for Legal Assistance.
Although I checked off on the form that I was speaking in support of the bill I
wasn't sure exactly the category that I wanted to speak to wasn't really on the
form because it's really not in support or in opposition. I haven't seen the
amendment that was issued by the Department yet, it was more that we had
concerns about the bill in the original form because we wanted to make sure that
it was consisted with the settlement of the Desfosses lawsuit. I thought one
thing that might be helpful is I brought along a copy of an article that appeared
in the Concord Monitor that pretty much explained some of the issues in the case
and I thought it might be heipful for the Committee to have that. See
Attachment C.

I would really rather reserve comments. We certainly would be very interested
in working with the Committee to make sure that the final language in the bill
was really consistent with the settlement agreement. At this point I don't think I
have too much that would be that pertinent to the bill because I haven't seen
the amendment that has been issued. I think one of the things that we were
concerned about in particular that I'm not sure that Attorney Nachman
addressed was that the settlement made it clear the State would not file liens
against houses if the owner had a spouse or a third-party owner with an interest
in the real estate. I hadn't read in the original bill that that was clarified so that
would not be required. I don't really want to say too much more since I haven’t
seen the amendment. Here is the Concord Monitor article and I'd be happy to
answer any questions.

Senator Edward M. Gordon, D. 2: It would just be a comment in the form of a
“would you believe” question that would you believe, Jonathan, that as you may
or may not know I practice elder law, estate claims for the most part. This is
before I was a legislator. This is one of my first experiences where I could see
where government, well intended, believing that it had a responsibility to collect
these funds, basically decided to go ahead and do it even though in my opinion



they knew or should have known they were violating a law. It was one of the
most irresponsible acts I ever saw and it showed me and I've had plenty of
opportunity to see any number of instances that occur today where our state
decides, because it's adopted a policy it really doesn't care what the law is as
unfortunate as that may be and I'm certainly going to support the bill to the
extent that it's consistent with the Court opinion and believe that this is the type
of abuse of power that frustrates the citizens of this state when the state goes
out and actually subverts the law in order to carry out a purpose, which it may
believe is proper and may in the long run be proper if it was adopted in other
form and puts its resources and the resources of the Attorney General’s Office to
do it. It's just a frustrating exercise for me. That's my would you believe.

Attorney Baird: One thing I would say about the Concord Monitor article is it
does a good job of sort of outlining the sort of human dimension of the situation
and that one of the terms of the settlement is that the Department has to pay
reparations to the people who had liens attached improperly.

Senator James W. Squires, D. 12:  Jonathan, obviously you'll take a copy of
the amendment, how much time do you need to look at it and view it.and

. probably which you could send us a letter of your opinion? Does this, I assume
you're a little familiar with the settlement, so what we need to know Is, in your
opinion, does this meet the requirements set forth in the settlement? Two
weeks? A week?

Attorney Baird: Well, two weeks at the outside. I'd like to speak to the counsel
in the case and share the amendment and sort of...

Senator James W. Squires, D. 12:  What I'm trying to do is figure out when we
could exec this bill. I wouldn’t mind execing it when we've heard from you but
we can't leave it unamended for a long time so if we could agree that we will not
exec it for two weeks, is that enough time?

Attorney Baird: Yes. Absolutely.

Senator James W. Squires, D. 12:  Then that will be fine. Any other person
wish to testify on Senate bill 311? Seeing none I will close the hearing.

Hearing closed at 10:15 pm.

Respectfully submitted,

Merideth Chandler,
Committee Secretary
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SB 311

Relative to the recovery of public assistance

Thank you Mr. Chairman. For the record, my name is Senator John King

and I represent District 18.

e This bill was introduced at the request of the Department of Health

and Human Services

e The bill is an effort to correct the methods used by DHHS in its
recovery of Medicaid payments and attempts to:
o Bring the state law into compliance with the federal law

o Bring state law into compliance with the Settlement Agreement

under the Class Action lawsuit Desfosses v. DHHS
Heea M\“M-QJWQM«J

o Frank Nachman is here from DHHS to explain this bill further.



o cnment D

AN ACT relative to the recovery of public assistance
SPONSORS: Sen. John King, Dist 18

COMMITTEE: Public Institutions, Health and Human Services

ANALYSIS

This bill amends current law by clarifying the process and procedure for the
placement of liens and the recovery of certain categories of public assistance provided by
the department of health and human services

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [in-brackets-and-struckthrough:]

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.

STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand

AN ACT relative to the recovery of public assistance

Be it Enacted by the Senate and the House of Representatives in the General Court convened:

1. Responsibility for Public Medical Assistance. Amend 167:3-b to read as follows:

167:3-b Responsibility for Public Medical Assistance. The provisions of RSA 167:2, 3
and 3-a, do not apply to the admmlstratlon of medical a331stance { e*eept—w&h—;espee{—te

disabled. ]
2. Definitions. New paragraph. Amend RSA 167:6 by inserting after paragraph VIi
the following new paragraph:

VIII. For purposes hereof, the terms “spouse” and “surviving spouse” shall
include anyone currently legally married to a recipient, or who was legally married to a
recipient at the time of the recipient’s death, and shall not include those to whom a legal
separation has been granted by a court of competent jurisdiction.



e

3. Claims and Liens. Repeal and reenact 167:14 to read as follows:

167:14 Claims and Liens.

I. The estate of every recipient and, the estate of a recipient's spouse, if any,
owned severally or as joint tenants, shall be liable for al! old age assistance or aid to the
permanently disabled granted to the recipient, provided, however, that the estate of a
recipient’s spouse shall be liable only for such assistance as was granted to the recipient
during the time that the recipient and the recipient's spouse were neither legally separated
nor divorced. All such liens shall continue during the lifetime of the recipient and of the
spouse of the recipient, if any, and until enforced as provided in this section, unless
sooner released by the commissioner of the department of health and human services. The
commissioner of the department of health and human services shall file with the register
of deeds of the county in which the recipient, or the spouse of the recipient, if any, owns
real property, notice of the lien, together with the name of the recipient and the spouse of
the recipient, if any. The register of deeds shall keep a suitable record of such notices
without charging any fee therefore and enter on the record an acknowledgment of
satisfaction upon written request from the commissioner of the department of health and
human services. '

IT. Subject to the RSA 167:16-a, the estate of every recipient shall be liable for all
medical assistance granted to the recipient. All such liens shall continue during the
lifetime of the recipient until enforced as provided in this section, unless sooner released
by the commissioner of the department of health and human services. The commissioner
of the department of health and human services shall file with the register of deeds of the
county in which the recipient owns real property, notice of the lien, together with the
name of the recipient. The register of deeds shall keep a suitable record of such notices
without charging any fee therefore and enter on the record an acknowledgment of
satisfaction upon written request from the commissioner of the department of health and
human services.

4. Recovery of Assistance. New paragraph. Amend RSA 167:14-a by adding the
following new paragraph after Paragraph V.

VI. The commissioner may, in accordance with rules adopted pursuant to RSA 541-A,
waive adjustment or recovery in cases in which:

(a) It is not cost effective to recover from an individual’s estate; or

(b) Recovery would result in an undue hardship.

5. Enforcement of Assistance Liens. Amend RSA 167:16, L, Il and III to read as
follows:

L. Assistance liens arising under this chapter or RSA 161 may be enforced by a
bill in equity, or, in the case of liens against real estate which have been duly filed under
RSA 167:14, by filing a timely and verified notice of lien with the probate court with



jurisdiction over the estate of the recipient or, except in the case of medical assistance,
the estate of the recipient spouse, and mailing a copy of said notice and a verified claim
for recovery of assistance payments to the administrator of the estate.

[I. The commissioner may enforce the liquidated amount of an assistance lien
against real estate by filing a timely and verified notice with the probate court and
submitting a timely and verified claim against the estate of the recipient or, except in the
case of medical assistance, the estate of the recipient spouse, which sets forth the dates
and amounts of assistance paid. Such claims shall be timely if filed within 6 months
from the initial grant of administration for the estate in question.

[1I. Notwithstanding RSA 556:5 and any other provision of law to the
contrary, [T] the administrator of a recipient's estate or, except in the case of medical
assistance, the estate of a recipient's spouse shall be conclusively presumed to have
accepted a claim for recovery of assistance which is [ the-subject-ofa-lien-againstreal-
estate | subject to the jurisdiction of the probate court unless, within 12 months from the
initial grant of administration, the administrator commences an equitable action in the
superior court challenging the validity or amount of the commissioner's claim and lien.

6. Limitations on Recovery of Assistance. RSA 167:16-a, [V is repealed and
reenacted to read as follows:

167:16-a Limitations on Liens, Adjustments and Recoveries of Medical Assistance.

IV. There shall be no adjustment or recovery of mechcal assistance correctly paid on
behalf of an individual, except:

(a) In the case of an individual described in subparagraph I (b), the commissioner shall
seek adjustment or recovery from the individual's estate or upon sale of the property
subject to a lien imposed on account of medical assistance paid on behalf of the
individual; or

(b) From the estate of an individual who was 55 years of age or older when the individual
received such medical assistance.

(¢} Any adjustment or recovery under subparagraph IV may be made only after the death
of the individual’s surviving spouse, if any, and only at a time:

(1) When the individual has no surviving child who is under 21 years of age or is blind or
permanently and totally disabled, and,

(2) In the case of a lien on an individual’s home under subparagraph I (b):



(1) There is no sibling of the individual who has continuously and lawfully resided
in the individual's home for a period beginning at least one year immediately before the
date of the individual's admission to the medical institution, nursing facility, or
intermediate care facility for the mentally retarded through the present, and

(ii) There is no son or daughter of the individual who has continuously resided in
the individual's home for a period beginning at least 2 years immediately before the date
of the individual's admission to the medical institution, nursing facility, or intermediate
care facility for the mentally retarded, and who establishes that he or she provided care to
such individual which permitted such individual to reside at home rather than in an
institution, and who is lawfully residing in such home and has done so on a continuous
basis since the date of the individual’s admission.
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SB 311- AS AMENDED BY THE SENATE
8/23/00 3851s
2000 SESSION
00-2688

05/01

SENATE BILL 311

AN ACT relative to the recovery of public assistance.

SPONSORS: Sen. J. King, Dist 18

COMMITTEE: Public Institutions, Health and Human Services
AMENDED ANALYSIS

This bill clarifies the procedure for the placement of liens and the recovery of certain categories of
public assistance provided by the department of health and human services.

BExplanation: Matter added ta current law appears in bold itelics.

Maiter temoved from current law appears [a‘:rbmeketu-un&-uﬁudzﬂrméh-.]
Matter which is either (2} all new or (b) repealed and reenacted appears in tegulat type.
3/23/00 3851s
00-2688
06/01
STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand
AN ACT relative to the recovery. of public assistance.
Be it Enacted by the Senote and House of Representatives in General Court convened.:
1 Responsibility for Public Medical Assistance. Amend RSA 167;3-b to read as follows:

167:8-b Respongibility for Public Medical Assistance. The provisions of RSA 167:2, 3 and 3-a, do not
apply to tl:-.e admuustramun of medical asamtanee[-meepbwﬂneupecﬁa-ﬂmpméﬂmdwﬁuahrbu

http://www.state.nh.us/gencoust/bills/00bills/sh031 1 html 3/31/00
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2 Nsw Paragraph; Definitions. Amend RSA 167:6 by inserting after paragraph VII the following new
paragraph:

VIIL. For purposes horeof, the terms "spouss" and "suxviving spouse” shall include anycne
currently legally married to a recipient, or who waa legally married to a recipient at the time of the
recipient’a death, and shall nat include those te whom a legal separation has been granted by a court of
competent juriadiction. k

" bﬁt

3 Reeovery for Assistance Furnished. Amend RSA 167:18 to read as followe: ol rﬂ ag®
o

lﬂ Wf,ﬂf‘b {ﬂ“j !

1. Except as provided in paragraph II, if at any time dyfing the continuance of assistance, the
recipient or the husband or wife of the recipient becomes posses ¢ed of any property or incoms in excess of
the amount stated in the application, it shall be the duty of thgrecipient within 10 calendar days to notify
the commissioner of the department of health and humanp fervicea of the receipt or possession of such
property or income. On the death of a recipient of asgigtance or aid to the permanently and
totally disabled, the total amount of assistance paid under this chapter or RSA 161 shall be allowed as a
claim against the estate of such person after payment of the charges in the priority set forth in RSA
554:19. No claim shall be imposed against the real estate of a recipient of old age assistance or aid to the
permenently and totally disabled while it is occupied as a home by a surviving spouse, or againat any
personal property of less than $100 in value, The federal govermment ghall be entitled, as long as
required ms a condition to federal financial participation, to such proportion of the net amount collected
from the estate of a recipient of old age assistance or aid to the permanantly and totally disabled as the
federal participation bears tc the total amount of easistance granted said recipient.

167:18 Recovery for Agsistance Furnishad.

II. Notwithstanding peragraph I, for medical assistance, no resources of the cammunity
spouse shall be deemed available to the institutionalized spouse during the continuous period
in which an institutionalized spouse is in an institution, and after the month in which an
institutionalized spouse is determined to be eligible for medical assistance benefits.

III, The department may waive adjustment or recovery in cases in which:
(a) It is not cost-effective to recover from an individual's estate; or

(b) Recovery would result in an undue hardship as determined in accordance (h "
with rules adopied pursuant to RSA 541-A. Y ,p{" {

L er
el J
4 Claims and Liens. RSA 167:14 is ropealed and raenacted to read as follows:

I. The estate of every recipient and the estate of a recipient's spouge, if any, owned severally oras . {(’
joint tenants, shall be liable for all financial old age assistance or aid to the permanentlysdisabled granted n¥f
to the recipient; provided, however, that the estate of a recipient's apouse shall be liable only for such d\,)ﬂ
financial assistance as was granted to the recipient during the time that the recipient and the redpi?s_ v fha
spouse were neithsr legally separated nor divorced. After providing all owners of the real propertpwith 1o M,,fp'
prior notice and an opportunity for a hearing, the commiagioner of the department of health and human ‘
services shall file with the register of deads of the county in which the recipient, or the apouse of the
recipient, if any, owns real property, netice of the lien. Such notice of lien shall contain the names of the
recipient and the recipient's spouse, if any. All such liens ghall continye during the lifotime of the
recipient and of the spouse of the recipient, if any, and until enforced as provided in this section, unless
sooner released by the commissioner of the department of health and human gervices. The regiater of
deads shall keep a suitable record of such notices of lien without charging any fee therefore and enter on
the record an acknowledgment of satisfaction or release upon written request from the commiesioner of

http://www state.nh.ns/gencourt/bills/00bills/sb0311.htrml 3/31/00
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the department of health and human services.

II. Bubject to RSA 187:16-a, the estate of every recipient shall be liable for all medical assistance
granted to the recipient, and the commissioner of the department of health and human servicss shall file
a claim for recovery against the recipient's estate. No notics of lien may be filed against real property
with respect to medical asgistance except in conformance with RSA 167:16-a. 6 Enforcement of Assistance
Liens; Restricted to Recipient Assets, Amend RSA 167:18, I-II to read as follows:

1. Assistance liens arising under this chapter or RSA 161 may be enforced by a bill in equity, or, in
the case of liens against real estate which have been duly filed under RBA 167:14, by filing a timely and
verified notice of lien with the probate court with jurisdiction over the estate of the recipient [er-reeiptent
spouse] and mailing a copy of said notice and a verified claim for recovery of assistance payments to the
administrator of the estate,

II. The commigsioner may enforce the liquidated amount of an assistance lien against real sstate
by filing a timely and verified notics with the probate court and submitting a timely and verified claim
againet the estate of the recipientfer—recipient-sporme;] which sets forth the dates and amounts of
aseistance paid. Such claims shall be timely if filed within 8 months from the initial grant of
adminigtration for the estate in question.

111. Natwithstanding RSA 556:5 eand any other provision of law io the conirary, the
administrator of a recipient's eatate [ror-the-estate-of-areciptente-apouser] shall be conclusively presumed

to have accepted a claim for recovery of assistance which in [the—subjectof-atiemreagamst-reni-estate]
gubject to the jurisdiction of the probate court unless, within 12 months from the initial grant of

administration, the administrator commences an equitable action in the supericr court challenging the
validity or amount of the commissioner's claim and lien.

8 Limitations on Recovery of Assistance. RSA 167:16-a, IV is repealed and reenacted to read as
follows:

IV. Notwithstanding any provision of law to the contrary, there shall be no adjustment or
recovery of medical assistance correctly paid on behalf of such an individual, except from the estate of an
individual who was 55 years of age or older when the individual received such assistance, and then only
after the death of the surviving spouse, if any, and only at a time when:

(2} The individual hes no surviving child who is under 21 yeara of age er is blind or
permanently and totally disabled.

(&) In the case of & lien on an individual'a home under subparagraph I(b):

(1) There is no aibling of the individual who has continuously and lawfully resided in the
individual's home for a perind beginning at least one year immediately before the date of the individual's
admission to the medical institution, nursing facility or intermediate care facility for the mentally
retarded through the present; or

(2) There is no son or danghter of the individual who has continuously resided in the
individual's home for a period beginning at least 2 years immediately before the date of the individual's
admiasion to the medical institution, nursing facility, or intermediate care facility for the mentally
retarded and who establishes that he or she provided care to such individual which permitted such
individual to reside at home rather than in an institution and wha is lawfully residing in such home and
hes done s0 on a continuous baais since the dats of the individual's admiasion.

7 Effective Date. This act shall take effect January 1, 2001,

http://www .state.nh.us/gencourt/bills/00bills/sb0311.html 3/31/00
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HOUSE COMMITTEE ON HEALTH, HUMAN SERVICES AND ELDERLY AFFAIRS

EXECUTIVE SESSION on SB 311

BILL TITLE: relative to the recovery of public assistance,
DATE: April 12, 2000
LOB ROOM: 205
Amendments:
Sponsor: Rep. Alphonse Haettenschwiller OLS Document#:  4109h Adopted

Motions: OTP\OTP/A, ITL, Re-Refer, Interim Study (Please circle cne.)
ON 4109

Moved by Rep. Alphonse Haettenschwiller

Seconded by Rep. Cecelia Kane

Vote: 11-2 (Please attach record of roll call vote.)

Motions: OTP{OTP/A)ITL, Re-Refer, Interim Study (Please circle one.)
SB 311 MENT #4109

Moved by Rep. Alphonse Haettenschwiller

Seconded by Rep. Cecelia Kane

Vote: 10-4 (Please attach record of roll call vote.)

CONSENT CALENDAR VOTE: No
(Vote to place on Consent Calendar must be unanimous.)

Statement of Intent: Refer to Committee Report




HOUSE COMMITTEE ON HEALTH, HUMAN SERVICES AND ELDERLY AFFAIRS

EXECUTIVE SESSION on SB 311
BILL TITLE: relative to the recovery of public assistance.
DATE: M- /2-00

LOB ROOM: 205

Amendments:

Sponsor; Remm%‘mm ' OLS Document #:

Sponsor: Rep. OLS Document #:

Sponsor: Rep. o OLS Document #:

A58~ AN/O ng

Motions: @ @TL, Re-Refer, Interim Study (Please circle one.)

Moved by Rep. Aasttendepstlier

Seconded by Rep. /f apL-

Vote: //- a (Please attach record of roll call vote.) / / ~ 9\

Motions: OTP(_ OTP/A, Ii L, Re-Refer, Interim Study (Please circle one.)

Moved by RepQt/ e tteria e Ausesled

Seconded by Rep. ﬁ art -
Vote: /@ v L// (Please attach record of roll call vote.)

CONSENT CALENDAR VOTE: l‘)

(Vote to place on Consent Calendar must be unanimous.)

Statement of Intent: Refer to Committee Report

Respectfully submitted,

Rep. Margaret A. Case, Clerk
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Martel, Andre A _ .
Ruffner, Walter D N _
Copenhaver, Marion L v©
Kane, Cecelia D
Haettenschwiller, Alphonse A I ‘ v
‘Burnham, Danjel M | v
French, Barbara C‘ v

ANANENEY

Donovan, Thomas E : e
Seldin, Gloria
Potter, Frances D

S

TOTAL VOTE: ' | . ID | L/

Printed: 12/30/1999
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MEMBE YEAS NAYS
Emerton, Lawrence A, Chairman

Batula, Peter L, V Chairman

Chabot, Robert F

Manning, Joseph P 7
Case, Margaret A, Clerk

| Perkins, Paul R

Dawe, Eileen P

Katsakiores, Phyllis M

Feuerstein, Martin v
Pilliod, James P
Dalrymple, Janeen A
Wendelboe, Francine
Martel, Andre A
Ruffner, Walter D Ve | ‘
Copenhaver, Marion L s

Kane, Cecelia D
Haettenschwiller, Alphonse A
‘Burnham, Daniel M _
French, Barbe_lra C‘ Ve
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Donovan, Thomas E _
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Potter, Frances D L
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COMMITTEE REPORT

COMMITTEE: Health, Human Services and Elderly Affairs
BILL NUMBER: SB 311
TITLE: relative to the recovery of public assistance.
DATE: April 12, 2000 CONSENT CALENDAR YES [ ] nNo [X
[]  oUGHTTO PASS
X]  OUGHT TO PASS WITH AMENDMENT
[] INEXPEDIENT TO LEGISLATE
[] RE-REFER
[(] REFER TO COMMITTEE FOR INTERIM STUDY

(Available only in second year of biennium.)

STATEMENT OF INTENT
(Include Committee Vote)

This bill was passed to bring state law into compliance with federal law and clarifies the method by
which liens are placed by the Department of Health and Human Services for the recovery of certain
categories of assistance. The committee also made several additional minor changes to further
clarify the intent of this legislation.

Vote 10-4.

Rep. Alphonse A. Haettenschwiller
FOR THE COMMITTEE

Original: House Clerk
cc: Committee Bill file

USE ANOTHER REPORT FOR MINORITY REPORT



Hezlth, Human Services and Elderly Affairs

SB 311, relative to the recovery of public assistance. OUGHT TO PASS WITH AMENDMENT

Rep. Alphonse A. Haettenschwiller for Health, Human Services and Elderly Affairs: This bill was
passed to bring state law into compliance with federal law and clarifies the method by which liens
are placed by the Department of Health and Human Services for the recovery of certain categories of
agsistance. The committee also made several additional minor changes to further clarify the intent
of this legislation.

Vote 10-4.



COMMITTEE REPORT

COMMITTEE: Health, Human Services and Elderly Affairs
BILL NUMBER: SB 311
TITLE: relative to the recovery of public assistance.
DATE: 4/-/12-p0 CONSENT CALENDAR YES { ] NoO /Xr
[J OUGHTTO PASS
m OUGHT TO PASS WITH AMENDMENT
D INEXPEDIENT TO LEGISLATE
[] RE-REFER
O REFER TO COMMITTEE FOR INTERIM STUDY

(Available only in second year of biennium.)

STATEMENT OF INTENT
{Include Committee Vote)

Vote /O - 4

FOR YHS COMMUTEE \ls

Original: House Clerk
cc: Committee Bill file

USE ANOTHER REPORT FOR MINORITY REPORT
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